Office for Disability Issues: Consultation on Improving Protection from Disability Discrimination

Response from Skill: National Bureau for Students with Disabilities

Skill: National Bureau for Students with Disabilities is a national charity that promotes opportunities to empower young people and adults with any kind of disability to realise their potential in further, continuing and higher education, training and employment throughout the United Kingdom. Skill works by providing information and advice to individuals, promoting good practice and influencing policy in partnership with disabled people, service providers and policy makers.  Skill is a registered charity no. 801971, also registered in Scotland SC039212, and a company limited by guarantee no. 2397897
General comments

Our response to this consultation focuses on issues relating to disabled students, and draws on our extensive experience relating to post-16 education.

Skill recognises that UK anti discrimination law has been significantly weakened particularly in relation to premises, as a result of Lewisham Council v Malcolm case.  However, Skill urges the Government to retain the concept of disability-related discrimination as a means of offering disabled people effective legal protection from disability discrimination, which takes account of their individual circumstances.  In order to address the issues identified as a result of the Malcolm case, Skill strongly supports the alternative proposal identified by Radar
 to remove the comparator requirement from existing disability legislation.  

1. Do you agree that the Equality Bill should adopt the concept of indirect discrimination for disability?

Skill recommends that the concept of indirect discrimination should be adopted for disability, but that it should be adopted alongside the concept of disability-related discrimination, not instead of it.  This approach would have the benefit of reinforcing disability discrimination law covering premises, addressing practices which may lead to group disadvantage, while also maintaining the current level of protection for individual disabled people who have been treated less favourably for a reason relating to their individual circumstances.  

Consideration of individual circumstances is particularly important in post 16 education given the range of courses available and the diversity of the students on the courses as well as the institutions that provide them.  For example, in higher education, a student taking a media course will be taking one of the 2452 media courses currently available but while the course title maybe the same, the course content and requirements will vary considerably. The course maybe combined with other subjects, be reflective of an institution’s specialist experience, be practical and/or theoretical.  The institution offering the course may be a further education college, a Russell Group institution, a pre 1992 or a post 1992 institution.  Therefore, the circumstances of students on apparently similar courses will be different.  

Comparisons cannot be made within groups of disabled students e.g. students’ with Autism, as in many cases impairments will impact on an individual students’ learning and experience of the post 16 education sector differently.  This is particularly the case for students with complex and multiple disabilities.  Students’ with the same or similar impairment can have different learning strategies, use different technologies to access learning and can have completely different experiences of the post 16 education sector depending on the course that they take and the institution that they are studying at.  Subsequently, disabled students in post 16 education are often in unique situations and therefore, would not necessarily be protected by the concept of indirect discrimination.   

Skill’s experience in relation to Part 4 of the DDA is that staff with specific responsibility for disability and equality and diversity work within institutions are aware of the different types of discrimination that can occur but their colleagues may not be aware.  The same is also true of students.  A lot will depend on the priority individual institutions have given to training on the DDA, which is not compulsory in higher education.  Staff training may have been limited to areas such as admissions, awards and exclusions.  Therefore, if institutions develop their training in line with the requirements of anti discrimination law, then the addition of indirect discrimination to disability law should not be a problem.

The Education Sector and Definitions of Discrimination

The following case studies highlight how a disabled person applying for a college course is likely to be granted a reduced level of legal protection from discrimination in two circumstances:

1. if the principle of disability-related discrimination is retained and the comparator is determined in accordance with the Malcolm judgement; and

2. if the concept of disability-related discrimination is removed and replaced with indirect discrimination.

Case study 1:

An admissions tutor refuses to accept someone who is deaf onto an English course because she believes that the applicant does not have clear enough speech to do the course.
In this case, the disability-related less favourable treatment would be the refusal to accept the applicant onto the course due the perception that his speech impediment meant that he did not meet the entry requirements.  

Prior to the Malcolm case, the comparator would have been a student who was not refused entry to the course and was not disabled.  If this comparison established less favourable treatment, then the college could only justify such treatment under Part 4 of the DDA under two circumstances:

1. where the reason for the treatment is both material to the circumstances of the particular case and substantial; or

2. when it is the application of a competence standard, and the education provider can show that the standard would be applied equally to people who do not have the person’s particular impairment, and that its application is a proportionate means of achieving a legitimate aim.

Prior to the Malcolm case, it is unlikely that the college would be able to justify the less favourable treatment, as it would be difficult for the College to show that the ability to speak clearly was an absolute requirement for the course (i.e. a genuine competence standard).  Therefore, the claimant would be able to claim that they had been unlawfully discriminated against.
The following options indicate three possible outcomes in this case following the Malcolm judgement:

Option 1: The principle of disability-related discrimination is retained and the comparator is determined in accordance with the Malcolm judgement.

In this scenario, the comparator would be someone who had also been refused entry on to the course and was not disabled.  As a result, the applicant may not be able to claim that they had been treated less favourably as the college are likely to claim that they would have refused entry to any student who did not meet the course entry requirements.

In this case, the applicant would be unable to claim that disability-related discrimination had taken place.

Option 2: The concept of disability-related discrimination is removed and replaced with indirect discrimination.

In this scenario, the apparently neutral practice of refusing entry to applicants who do not meet the course requirements could be argued to be putting some disabled people at a disadvantage compared to non-disabled people.  However, in this case it would be very difficult to establish an appropriate comparator group for a number of reasons:

· not all deaf people have speech impediments

· people with other impairments are unlikely to be disproportionately affected by the college’s entry requirements

· disabled people who are not deaf may possess a speech impediment. 

· a comparable course may not exist

If a comparator group is not identified, it will be difficult to prove that the applicant had been refused entry for a reason related to their disability as the college would probably claim that they would refuse any person who did not meet the entry requirements.  

If this is the case, the applicant would be unable to prove that discrimination had taken place.
Option 3: The concept of disability discrimination is retained, and the requirement for a comparator is removed.

In the above two options, the individual is unlikely to be able to prove that disability-related discrimination has taken place for reasons relating to the identification of comparators.  Therefore, Skill and Radar recommend that the requirement for a comparator should be removed, and that the test for disability-related less favourable treatment should be if the act has put the individual at a substantial disadvantage for a reason connected with their particular disability.

Under this approach, the deaf applicant would only need to demonstrate that the college’s decision to refuse entry to the course occurred for a reason relating to their disability (i.e. a speech impediment).  If the college could not justify this decision by showing that the ability to speak clearly was an absolute requirement for the course, they it is likely to have unlawfully discriminated against the applicant.

Case study 2:

A student with mental health difficulties takes medication which makes her drowsy in the morning, causing her to miss a series of morning lectures.  After missing six lectures, the university expels her from the course.

Prior to the Malcolm case, the student may have been able to make a claim of disability-related discrimination if the university was unable to justify the less favourable treatment.  As a result of the Malcolm judgement, the comparator would be someone who had also been expelled but did not have a disability, making it more difficult to prove that the reason for expelling the student was for a reason relating to their disability.

If the proposal to replace disability-related discrimination with indirect discrimination is adopted, it would be difficult to identify a comparator group.  Even if the comparator group was identified as people with mental health problems, not all people will experience the same effects – some will not require medication, some will be drowsy at different times of the day, some may experience difficulties as a result of their mental health problem, buy not necessarily from the medication.  If this is the case, it will be difficult to prove that disability-related less favourable treatment has taken place.

Under Skill and Radar’s option, there would be no need to identify a comparator and it would only need to be demonstrated that the university had expelled the student for a reason relating to her disability (i.e. the effects of her medication).

Skill’s preferred option

Our preferred option would be to adopt the approach recommended by Radar (retain disability-related discrimination but remove the requirement for comparators), while also introducing the concept of indirect discrimination alongside disability-related discrimination.  As the objective justification test would remain under this approach, any genuine non-discriminatory actions would not be unduly prosecuted, while at the same time individual disabled people would be afforded a greater level of protection compared to a system where disability-related discrimination did not apply.

Such an approach would make it easier to determine whether discrimination had taken place for a reason related to an individual’s disability (rather than acts relating to particular groups) as there is no need to identify a comparator/s.  It would also be more appropriate for individuals who have more than one impairment, as well as those who experience effects from their impairment/s which are unique to that individual and therefore cannot be compared to another person.

As stated above, this is particularly important in an educational context, as there are likely to be a range of individualised disability-related barriers which can have an affect on an individual’s ability to access, take part in, and achieve in further or higher education.  As the concept of objective justification already exists for disability-related discrimination under Part 4 of the DDA, this approach could be readily applied, and indeed simplified by removing the need for a comparator. 

This approach will also ensure that the concept of competency standards remains for qualification bodies and the education sector as a whole.  At present, the concept of competency standards is relatively new but it is already helping qualification bodies and education institutions to remove barriers to courses for disabled people.  It is also a concept that the sector as a whole finds useful in challenging the misconception that reasonable adjustments can lower academic standards.

When assessing whether or not a disabled person can meet required competency standards it is vital that individual circumstances are considered and that previous case law covering certain groups of disabled people is not used as a basis of a permanent bar on access to professions.   For example, at present it would be difficult for a person with a hand tremor to train as a heart surgeon yet as long as they wanted to, that person could still practice in some areas of medicine e.g. general practice.  It is also important to be aware of the fact that given advances in technology, it is likely that in future that person may well be able to practice as a surgeon.   

2. Do you agree that the Equality Bill should include a provision that requires duty holders to fulfil the duty to make reasonable adjustments before that duty holder can seek to objectively justify indirect discrimination?

Yes.  This approach already works well in the education sector in removing barriers to participation, as it ensures that education providers consider all possible reasonable adjustments before they can justify disability related discrimination.   As a result Skill is aware of examples whereby students have been able to achieve qualifications that otherwise would not have been accessible to them.  For example, a college conducted research and eventually found a supplier of specialist latex gloves for a nursing student with missing fingers.  Without the specialist gloves that it could not locate in the UK she was unable to perform tasks effectively and safely.   In the above case concerning the student with mental health difficulties, it may be the case that a reasonable adjustment could be allowing the student to attend tutorials in the afternoon instead.  In this case, the problem is likely to be resolved and there will be no need for the university to have to justify its treatment of the student.

In some cases, education providers are not aware of the particular impact of particular impairments and the barriers that disabled students can experience as a result.  Subsequently when considering what reasonable adjustments can be made it is vital that the student is involved and that specialist organisations are consulted.  Therefore, Skill recommends that before duty holders can objectively justify indirect discrimination they must show that they have explored all possible reasonable adjustments, involved the disabled person and consulted specialist organisations in the UK and abroad. 

3. Do you agree that the assumptions underpinning the regulatory impact assessment and equality impact assessment are realistic? 

Skill would have liked to see a combination of options considered within the impact assessment e.g. not just policy options 1, 2, 3 and 4 but a combination of policy options in recognition of the fact that the concept of indirect discrimination does not provide sufficient protection to individual disabled people. 

In terms of enforcement of the policy it is also important that the Government recognises the role of the Equality and Human Rights Commission in taking cases forward that can clarify and strengthen the law.  Given that the law is likely to change it is vital that the Commission prioritises cases in relation to the changes, especially in relation to disabled people.   
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