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About Skill

Skill: National Bureau for Students with Disabilities is a national charity that promotes opportunities to empower young people and adults with any kind of disability to realise their potential in further, continuing and higher education, training and employment throughout the UK. Skill works by providing information and advice to individuals, promoting good practice and influencing policy in partnership with disabled people, service providers and policy makers.  Skill is a registered charity and a company limited by guarantee.
Summary of Skill’s response to the consultation
Skill welcomes the creation of Ofqual as an independent regulator for qualifications, examinations and assessments covering the whole of England. Similarly Skill strongly supports Ofqual’s aim to ensure that qualifications, examinations and assessments are reliable, fit for purpose and importantly are a ‘true indicator of performance.’ 

Skill welcomes the opportunity to input into how Ofqual will meet its objectives and importantly how qualifications are regulated. The importance of Ofqual effectively ensuing that qualifications are fit for purpose for disabled people is vital. Qualifications are a gateway to a better quality of life for many disabled people leading to employment and increased independence.
Currently there are significant barriers within qualifications. A government report uncovered inequalities in secondary education which result in disabled 16 year olds having lower GCSE attainment than those without disabilities.
  Similarly disabled people are twice as likely as non-disabled people to have no qualification at all.
  Of those disabled people without qualifications, only 23% are employed.
 Having a qualification opens the door for disabled students to go on to further study or employment.

Legislation in the Apprenticeships, Skills, Children and Learning Act 2009 introduced a key change in the regulation of qualifications. The focus will shift from regulating individual qualifications to regulating the awarding organisations that create and operate them. It is therefore critical that the both the criteria used to recognise awarding organisations as well as the conditions that awarding organisations once recognised must comply with, is fit for purpose. Crucially this must ensure that qualifications are designed inclusively and delivered flexibly for disabled people.
Our response focuses on improving access for disabled students and therefore our response is limited to consultation questions A-H. In particular we have focused our response on Question D (the recognition criteria for awarding bodies) and Question E (the conditions by which awarding organisations must comply).

Question A:

(i) What are your views on how we should measure our performance?

As 2.2 notes Ofqual is established as a non-ministerial government department. This in turn means that under Part 1 schedule 19 of the Equality Bill it will be subject to the Single Equality Duty. However this new duty will not come into place until 2011 and so in the meantime Ofqual will be subject to the Disability Equality Duty. It is therefore important that Ofqual measure performance against the respective duties.
Skill welcomes the duty Ofqual has to report annually to Parliament. It is vital that in this annual reporting access to qualifications for disabled people are covered.
Parliamentary scrutiny is important and Ofqual will need to show progress of access to qualifications for disabled people if the Government is to meet its objectives in the context of the Leitch Ambitions for 2020. Notably that 95% of adults are to have functional literacy and numeracy (basic skills) while more than 90% of the adult population qualified to at least Level 2.
 Similarly if Government strategies such as 'Improving the Life Chances of Disabled People' are to be fulfilled disabled people need to be given a level playing field on qualifications. As described in the summary qualification success rates for disabled people are significantly lower. This is not because as a group they are less capable, but that qualifications are still designed and delivered with significant barriers.
For example Government figures showed that in 2008, 72% of deaf students failed to achieve the Government's benchmark of five GCSEs at grades A* to C, in English and maths.

Measuring performance on ‘qualifications standards’ statutory objective.
As set out in this objective it is vital that qualifications give a reliable indication of knowledge, skills and understanding. In order for disabled people to do this most effectively, qualifications must be designed inclusively from the start.  For Ofqual to achieve this guidance should be developed together with the Qualifications and Curriculum Development Agency (QCDA) and awarding organisations on how to do this.
 In terms of judging success, Ofqual can examine and report on success rates for disabled people as well as complaints received.
Measuring performance on the ‘assessment standards’ statutory objective
In order to give a reliable indication of knowledge, skills and understanding, flexibility will need to be designed into the assessment of qualifications. Thus assessment techniques will need to be flexible enough to incorporate reasonable adjustments and access arrangements. For Ofqual to take this forward, awarding organisations will again need guidance. They in turn will need to train assessors in addition to having a robust effective system for applying for, logging and carrying out access arrangements both in advance and on the day of assessment.

Measuring performance on the ‘public confidence’ statutory objective
Public confidence will be increased by informing disabled people, parents and the public in general that reasonable adjustments and access arrangements are not about ‘dumbing down’ in any way or about making it easier for disabled people but about levelling the playing field.
The Public will also need to be confident that disabled people are fully included, can realise their potential and progress within education.
 (ii) What matters do you think Ofqual should cover in its Annual Report (over and above those required by the Act)?
As described in the paragraphs above it is vital to report on progress towards access to qualifications and that awarding organisations are designing and delivering fit for purpose qualifications for disabled people.
B. What are your views on:

i) our proposed approach to regulation?

Skill agrees with the principles of regulation
ii) how we should fulfil our general duties?

See comments below. In taking steps to promote equality and diversity and eliminate discrimination Ofqual will be working toward the general duty to have regard to: ‘reasonable requirements of children, pupils and learners including those with learning difficulties.’
iii) any steps we should take to promote equality and eliminate discrimination in our approach to the regulation of qualifications, assessments and tests?

Skill welcomes the inclusion of commitments under ‘Equality & Diversity.’ Many of these will go towards the duty to have regard as outlined above.

Skill welcomes the inclusion of Equality Impact Assessments (EIA) under 8.7.While Skill recognises that it could be too burdensome for Ofqual to carry out an EIA on all qualifications it is vital that any new qualifications have an EIA This is because EIA’s will often uncover barriers that at first glance appear non-existent. To this end awarding organisations should carry out EIA’s on all new qualifications and submit this to Ofqual. Furthermore these should be carried out again if the qualification is substantially altered in any way.

 Recommendation: Ofqual should ensure that Equality Impact assessments should be carried out by awarding organisations for all new qualifications.
Under 8.9 Skill welcomes the commitment to build into the draft criteria for recognising awarding organisations a requirement for them to promote equality and diversity in their approach to developing qualifications. Skill would however like to see the criteria explicit about designing qualifications inclusively from the beginning and striving to remove all barriers for disabled people.

Recommendation: The criteria for recognising awarding organisations must include a requirement for awarding organisations to design qualifications inclusively so as not to disadvantage disabled people.

Skill welcomes the commitment under 8.10 to consult separately on possible changes under an Equality Act. In particularly any new duties on General Qualifications will have to be carefully considered and guidance produced for awarding organisations and Ofqual to ensure discrimination is removed.

Recommendation: Consultation on new duties under a new Equality Act should take place as soon as possible and involve organisations representing disabled people and disabled people themselves.
C. Do you have any comment on our proposed approach to securing the standards of regulated qualifications?

This section correctly identifies that some technical concepts may be difficult to communicate effectively to the public. Among those are ‘reasonable adjustments’ and how qualifications and particularly exams are altered through access arrangements and special considerations in order to make them accessible for disabled people. One way to do this is by working together with the Equality and Human Rights Commission (EHRC) to produce clear, accurate easy to understand messages for the public.
Recommendation: Work together with the EHRC to communicate to the public how reasonable adjustments maintain the integrity of qualifications.

D. To what extent do you agree with the proposed approach to recognition?

Skill recognises that a robust recognition criteria is vital to ensure that only awarding organisations considerate and effective on equality and diversity are recognised. 
It is also vital that awarding organisations that do not meet the standard on equality and diversity do not receive recognition. Instead they should be given detailed feedback on what improvements are needed and how to go about them.
Skill welcomes the proposal under 11.7 that awarding organisations must ‘recognise the diverse needs of learners and their protected interests, including learners with disabilities.’

However in order to create the change needed for disabled people, Ofqual must go a step further and pass on relevant elements of the Equality Duties namely to ‘eliminate discrimination, harassment’ and ‘advance equality of opportunity.’
 Thus awarding organisations should be obliged to not simply ‘recognise’ needs but actively work to eradicate barriers and design inclusive qualifications from the beginning.
Please comment in particular on:

(i) The draft recognition criteria

The first criterion describes how the awarding organisation is to be accountable, managed and governed effectively. In terms of governance issues relating to equality and diversity and access to qualifications must have senior commitment. 

Recommendation: Awarding organisations must demonstrate that there is senior commitment to equality and diversity at strategic management and board level.

The second criterion describes how the awarding organisations must have sufficient resource and expertise to develop and assess qualifications. This must be expanded to include disability. In addition awarding organisations must show how they will maintain a focus on designing and delivering accessible qualifications. This may include continuous staff training, in house guidance, 
Recommendation: Awarding organisations must demonstrate that they have the knowledge, expertise and resource to develop, assess and monitor inclusive and flexible qualifications.
The third criterion describes how the awarding organisation must ensure qualifications reflect the needs of diverse learners. It further describes how qualification and assessment design must be ‘informed by’ statutory requirements and good practice on accessibility. While Skill welcomes this inclusion, it is crucial as described above, to take this a step further. Ofqual must oblige awarding organisations to design qualifications inclusively from the beginning as well as striving to eliminate discrimination and actively advance equality of opportunity.

Recommendation: Awarding organisations must demonstrate how they will work to eliminate discrimination, advance equality of opportunity and put inclusive design at the heart of qualification development. 

ii) the advantages and disadvantages of applying a common set of criteria to all organisations seeking recognition.

A common set of criteria will benefit all in terms of simplicity but it is crucial that the bar is set high on equality and diversity to reflect very best practice and not low to allow for the maximum number of awarding organisations to be recognised. 
Criteria on equality and diversity as described above should also be a qualifying grade/indicator. Therefore if an awarding body cannot meet the specified standard in this area they will not receive recognition. It is this sort of measure that will mean awarding organisations will dedicate sufficient resource. This is increasingly important as there is clearly an expectation that there will be new awarding organisations some of which may be new to designing and delivering qualifications.
Recommendation: Criteria must be explicit in that only those awarding organisations that meet the high standard on equality and diversity will be recognised.

E. To what extent do the draft conditions reflect the performance of a good awarding organisation?

Skill recognises that the conditions to which awarding organisations must comply are critical in creating a system which means qualifications are developed inclusively and delivered in a flexible manner. The conditions should empower Ofqual to see very clearly whether awarding organisations are working to eliminate discriminations and harassment as well as advance equality of opportunity. By doing this Ofqual will be able to ensure its duties under Equalities legislation is met. It will also create a framework for awarding organisations to work effectively in.
In this section comments are on:

i) any additional conditions you think should be imposed
ii) any draft conditions that you consider to be unnecessary or unreasonable

iii) whether the draft conditions would support the fulfilment of Ofqual’s objectives and general duties.

The recommendations below differ in that some are additional conditions while others amend existing ones. It therefore seemed to be more logical to list them under their headings rather than the above roman numerals.
Governance, management and quality assurance
While the first condition highlights the ‘diverse needs of learners,’ if existing inequalities are to be tackled Ofqual must strengthen or add an additional condition to emphasise that work in this area is continuous and the resources and contined commitment will need to be there. Similarly this must be added if Ofqual is to meet its obligations under equalities legislation. 

 Recommendation: Awarding organisations must work to eliminate discrimination and advance equality of opportunity.
Furthermore this accountability for eliminating discrimination and advancing equality of opportunity must be at a senior level.

Recommendation: Awarding organisations must have a nominated single point of accountability for eliminating discrimination and advancing equality of opportunity.
Resources and expertise

As described under the recognition criteria, awarding organisations must demonstrate that they have the ongoing capacity to fulfil the above condition.
Recommendation: Awarding organisations must demonstrate that they have the knowledge, expertise and resource to develop, assess and monitor inclusive and flexible qualifications.

Responsibilities to Ofqual
Ultimately Ofqual will report to Parliament and importantly for the Government, progress on access to qualifications will need to be reported. Information that Ofqual will need will include progress on designing inclusive qualifications, the number of types of reasonable adjustments as well as any students exempted due to inaccessible qualifications and the reasoning behind this.
Recommendation: Awarding organisations must report annually to Ofqual on progress towards delivering inclusive qualifications.
Communication and customer service

It is important that awarding organisations communicate that access arrangements and reasonable adjustments are available. Many candidates will be unfamiliar with the duty to provide reasonable adjustments and so therefore may not think to ask. Candidates must also have clear information as to how to apply for an access arrangement, the timescales for doing so and who to go to for more information. Furthermore it is crucial that this information is delivered in an accessible manner and on request in different formats. In many instances these communications must be tailored for parents as well as students.
To assist Ofqual in its objective of maintaining public confidence it will also be important for awarding organisations to design communications that show how  reasonable adjustments and access arrangements are not about ‘dumbing down’ in any way but about levelling the playing field for disabled people

Recommendation: Awarding organisations publish clear and accessible information on access arrangements and reasonable adjustments both for students but also parents and the public in general.
Information and data management

Condition (23) details how ‘the effect of any barriers to assessment will be mitigated, including the use of reasonable adjustments.’ While this addresses partly concerns, this condition should go a little further in order to allow Ofqual to effectively report to Parliament. Therefore it will be necessary for awarding organisations to collate and retain data and information on reasonable adjustments requested and delivered as well as any complaints made and exemptions provided.
Recommendation: Condition 23 amended so that awarding organisations must report on the number and type of reasonable adjustments requested, complaints made, and exemptions used.
Qualification development

While it is recognised that many qualifications will be developed to meet the needs of employers, professions and education institutions it must be remembered that for some disabled people valuable qualifications can be gained in independent living and to demonstrate personal progress. 

Recommendation: Amend conditions 24-26 so that reference is made to developing qualifications for individuals in addition to professions, sectors and education bodies.  

Qualification design
The focus for awarding organisations with regards advancing equality of opportunity must always be through designing qualifications from the beginning that are inclusive. By doing this the need for reasonable adjustments, access arrangements and special considerations are limited. Furthermore by designing qualifications in an inclusive way the need for exemptions will also be limited. To meet this end very clear conditions must be placed on awarding organisations concentrating on inclusive design and moving away from language that refers to ‘justifying barriers’. 
If an awarding body deems a part of the qualification inaccessible, then Ofqual and appropriate groups must be consulted to see if this is indeed justifiable. Furthermore this is something that should be frequently revisited. Technological advancements will mean that new reasonable adjustments will be developed and they should be incorporated accordingly.
Recommendation: Awarding organisations must design qualifications that are inclusive in design and minimise the need for reasonable adjustments.
Recommendation: Where awarding organisations believe that a qualification cannot be made fully accessible, appropriate groups and disabled people must be consulted to see if the inaccessibility can be justified.

Recommendation: Awarding organisations must review any inaccessibility with appropriate groups on a regular basis.

Qualification title

N/A
Centre requirements
Skill recognises that the relationship between awarding organisations and through them assessment centres is important in ensuing that access and arrangements and special considerations are delivered effectively. This is because the duty to provide reasonable adjustments falls on awarding organisations. However while students may apply for these through an awarding body, it is the assessment centre that will often deliver reasonable adjustments, special considerations and access arrangements.
Recently at a focus group at Manchester Universities students discussed their experiences of general qualifications some of whom shared that while they had successful applied for reasonable adjustments they were not delivered by the assessment centre. One student with a visual impairment described how she had requested an enlarged paper for a GCSE Exam, while this was provided to the centre, her name was not attached to it and so the paper (in an envelope) was put to the side believing to be unimportant. The student was then informed there was not an enlarged paper available but that she could have extra time. This was not a suitable solution and the student felt that she had been severely disadvantaged.

Recommendation: Awarding organisations must require centres and centre partnerships to have in place a robust process for delivering access arrangements and special considerations.
Recommendation: Awarding organisations must require centres and centre partnerships to monitor and report on how they are implementing access arrangements and special considerations and whether they have had any complaints.
Assessment arrangements

See comments above

Awarding and grading
N/A
Certification

Skill strongly opposes the use of Certificate indication. A certificate indication (CI) is wording placed on a certificate which highlights the areas that the candidate was exempted from. A candidate may be exempted from a part of the qualification as a reasonable adjustment if it is deemed inaccessible to the candidate.

Skill welcomes new wording on CI’s which indicates where ‘assessment objectives were accessible’ (where a student may have been exempted). Skill understands that this new wording will apply to all certificates from September 2010 and welcomes the change.

The next step is to work towards phasing out CI’s. While Skill appreciates the change in language CI’s still focuses on the elements of the qualification which the student could not complete. Indeed this could be viewed under the DDA or Equality Bill as ‘less favourable treatment’ as it may disadvantage the student when they come to progress into further study or a job. It will therefore be prudent to place two conditions on awarding organisations. 
Recommendation: As a temporary measure awarding organisations must while applying a certificate indication use wording decided. This describes how parts of the assessment objective was not accessible to the student.
Recommendation: Once certificate indications have been phased out, it will need to be clear to awarding organisations that they can no longer be applied.
F. What are your views on:

i) when an accreditation requirement should be used?

Skill welcomes Ofqual’s power to subject specific qualifications to an accreditation requirement. It is vital that some qualifications particularly those seen as ‘gateway qualifications’ undergo thorough scrutiny. General qualifications in particular must undergo this level of scrutiny and furthermore there needs to be a focus on GCSE’s, particularly English and Maths where barriers still exist. Other qualifications that require focus are the 14-19 Diplomas as well as National Vocational Qualifications which will come to the forefront through Apprenticeships. 

Skill also knows from ongoing work with practitioners and students that there are very serious concerns over access to Key Skills within Apprenticeships frameworks. There are furthermore concerns over the new Functional Skills qualifications and in particular English. While Skill recognises that there has been considerable work in order to make Functional Skills more accessible it is clear that focus must be maintained and the qualifications changed in light of practitioner and learner feedback.

Recommendation: Create and consult on a list of qualifications that should be subject to an accreditation requirement. 

ii) whether certain qualifications should always be subject to an accreditation requirement?

See comments above.

iii) which qualifications or descriptions of qualifications should be subject to the accreditation requirement?

See comments above.
G. How effective would the draft principles for piloting new qualifications be as a basis for facilitating innovation in qualifications while also safeguarding standards?

We would particularly welcome your views on:

i) any additional or alternative safeguards that could be used when new qualifications are being introduced

Piloting qualifications is key to ensuing they are fully fit for purpose. While it is understood that piloting can be expensive and time consuming, effective piloting with a diverse group of people with different disabilities will go far to creating an accessible qualification. The current considerations for piloting qualifications include; national qualifications (whether new or radically different in structure), qualifications taken by a large group of people and qualifications that are part of a national suite.

Recommendations: Any qualifications that are not piloted are instead subject to an Equality Impact Assessment which examines in detail inclusive design as well as flexibility in delivery for disabled people.
Furthermore qualifications that are aimed almost exclusively at disabled people should be piloted to ensure that they are accessible and flexible. This is key as these qualifications are likely to require a high level of flexibility and be taken by people with very different needs and very different access arrangements. Similarly extra training, support may need to be in place with regards training assessors and centres.
Recommendations: All qualifications targeted at disabled people should be piloted before being implemented.

ii) steps that could be taken to facilitate innovation.

In looking at applying reasonable adjustments, access arrangements and flexibilities within qualifications during piloting stage an innovative approach would be to look at what is available for disabled people outside of education. Disabled people for example can access a wide range of support and adjustments in work and life through Access to Work funding and social services. A disabled person for example might chose through a direct payment from their local social services to employ a Personal Assistant to act as a scribe. Similarly an employee may have significant flexibilities built into their working routine in order to accommodate a medical condition. It is vital therefore that the options open to disabled people when doing qualifications reflect the options they have outside of education.
Recommendation: Pilots should look to includes flexibilities and reasonable adjustments that are available outside of education.
H. How appropriate is our proposed risk-based approach to monitoring?

Skill welcomes the legislative requirement to publish a ‘qualifications regulatory framework’ which will detail monitoring and enforcement functions as well as provide guidance for awarding organisations on awarding qualifications.

Furthermore Skill welcomes the focus on monitoring the quality of the qualifications themselves. However it is vital that awarding organisations are monitored in respect to their performance on equality and diversity and that they are meeting the criteria for recognition suggested in D.
Skill is concerned that the ‘risk based approach to monitoring’ under 16.6 (P87) does not include adequate safe guards for disabled people. In particular this approach while it may uncover complaint numbers will not necessarily uncover the numbers of people unable to access the qualification or dissuaded from beginning it. Thus an awarding organisation on the surface may appear to do well on equality and diversity they may in fact be designing and/or delivering inaccessible qualifications. It is important to remember many disabled people will not complain formally while others will be dissuaded from taking a particular qualification by parents, teachers, peers and others due to known inaccessibility issues or perceptions.

Recommendation: Monitoring with regards equality and diversity must be frequent, robust and feed into recommendations for awarding organisations.

Skill Policy Team
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� Guidance does exist in the form of ‘Fair access by design:  Guidance for awarding bodies and qualifications regulators on designing inclusive qualifications. (2009)’ This will need to be amended in light of legislative changes but provides a more than useful starting point for guidance.


� Equality Bill 2009-10: Public Sector Equality Duty P96.
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