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Skill response to: Consultation on a draft Code of Practice on Services, public functions and associations

About Skill

Skill: National Bureau for Students with Disabilities is a national charity that promotes opportunities to empower young people and adults with any kind of disability to realise their potential in further, continuing and higher education, training and employment throughout the UK. Skill works by providing information and advice to individuals, promoting good practice and influencing policy in partnership with disabled people, service providers and policy makers.  Skill is a registered charity and a company limited by guarantee.
Summary of response

Skill welcomes the new Equality Bill 2009-10 and looks forward to Royal Assent.  Skill strongly supports the principles laid out in the Bill and recognises that the harmonisation and advancement of anti discrimination is vital if we are to achieve equality of opportunity within the UK.

While Skill supports the harmonisation of equality legislation it must be remembered that disabled people face huge barriers to accessing service provision and in many cases experience discrimination on a frequent basis. In some cases, sections of the Code do not refer to disability at all. Furthermore, there is clearly a need for both more examples of discrimination against disabled service users but also best practice from service providers.

Format of the Code

It is extremely difficult to navigate around the Draft Code of Practice. There is no contents page or index and Chapters do not always begin with a summary.

It has been difficult therefore to ensure our comments are relevant to a specific Chapter, or to determine whether in fact our comments are dealt with elsewhere in the Code. For some individuals or organisations this would be a deterrent to responding to this important consultation opportunity.

It is crucial that when the Code is published it is clear and easy to navigate around. Similarly chapters must be clearly summarised at the beginning.

Examples
Examples provide a clear and practical way of interpreting the law. Some sections in the draft Code of Practice do not include any examples relating to disability and it is vital that they do so. Skill’s response includes suggested examples to be added to the Code, but these examples should not been seen as exhaustive. 

Some have been taken from the DDA Code whilst others put together to illustrate discrimination which currently takes place or good practice amongst service providers. 

In some cases the response indicates that an example is needed but does not provide one. The intention here is that the EHRC considers an example based on the comments or recommendation. Skill is happy to work with the EHRC on these examples or indeed any other parts of the Code.

Skill Policy Team

April 2010

Chapter 1: Introduction 

Skill understands that primarily the code will be a web based resource with limited hard copies available. For those using the web based version an introductory section will be needed to explain how to clearly navigate around and access relevant information efficiently. There will also need to be a quick summary of the key principles of the legislation which people can print off easily. There should also be a version specific to disability.

Skill strongly advocates the printing of sufficient hard copies to distribute to service users when published. Similarly hard copies must be available on demand in a wide variety of formats. For many service providers hard copies remain preferable to an online resource and limiting publication of the codes to a website will curtail their circulation significantly.

Building on the Disability Discrimination Act 

It must be made absolutely clear that the Equality Act builds on the principles of the Disability Discrimination Act (DDA) and that at its heart the legislation should guide service providers to create an inclusive services and systems where reasonable adjustments are put in place wherever needed. Emphasising the legal continuation and that the Equality Act builds on case law will go some way to alleviating concerns from service providers that they need to learn vast pieces of new legislation.

Recommendation: The code should be amended to emphasise the how the Equality Act builds on the DDA.

Emphasising the ‘social model’ of disability

The Code must make clear that the Equality Act as the DDA before it is designed to support the principles of the ‘social model of disability.’ A brief introduction is therefore needed to place the legislation in context of this widely accepted viewpoint. 

This was upfront in the DDA Code of Practice for Employment as ‘understanding the social dimension of disability’ and can be applied to service providers.

Recommendation: the code should be amended to show how the Equality Act supports the principals of the social model of disability.

Chapter 2 Who has rights under Part 3 (services and public functions) and Part 7 (associations) of the Act? 

This section includes comments on the Appendix ‘The meaning of Disability’ which is directly linked to this chapter.

Disability

The code needs to be explicit that in addition to describing physical, mental and sensory impairments, people with learning difficulties and people with learning disabilities are also covered. An example is given below for reference.

	Example of person with a learning difficulty

A service user has dyscalculia and therefore has difficulty in understanding remembering or manipulating numbers. Regardless of whether they define themselves as disabled or not they are likely to be covered.


Recommendation: The Code should include a specific example of someone with a learning difficulty. 

The Code would also benefit from an example of someone who in the past has had a disability. The below example is adapted from the DDA code of Practice on Employment.

	Example of a person who has had a disability in the past.

A person discloses that several years ago they had clinical depression resulting from a bereavement. It would be discrimination to refuse a service because she has had a disability in the past. The fact that the disability preceded the Disability Discrimination Act 1995 or Equality Act 2010 is irrelevant.


Recommendation: Include a specific example of a person who has in the past had a disability. 

Comments on the appendix ‘The meaning of disability’ (P282)

The appendix would benefit from more information under ‘what does impairment cover.’ In additional to physical, mental and sensory impairments, learning difficulties should be mentioned and specific examples given.

Normal’; day to day activities’

While it is recognised that listing examples of day to day activities is useful to provide a context for this, it should be made clear that the list is not exhaustive.

Mental health impairments and learning disabilities

Page 282 describes how: ‘the term, mental impairment is intended to cover a wide range of impairments relating to mental functioning, including what are often known as learning disabilities’
Many people with learning disabilities do not consider themselves to have a ‘mental impairment’ and neither do organisations representing them.

Recommendation: Amend the appendix so that there is a separate section describing what a learning disability is and clarifying that people with a learning disability are covered.

Recurring and fluctuating conditions

The code would also benefit from specific examples to illustrate both ‘recurring’ and ‘fluctuating’ conditions. Examples might include someone with a mental health condition which may only occur for very limited time periods. Similarly the Code would benefit from an example of someone with a fluctuating condition that may differ in severity such as Multiple sclerosis (MS).

Recommendation: Include examples to illustrate both recurring and fluctuating conditions.

Chapter 3: Who has obligations under Part 3 (services and public functions) and Part 7 (associations) of the Act? 

31 Introduction explains this Chapter is an overview, but it should also at this point make clear that the Introduction must be read in conjunction with other Chapters, as identified in Chapter 3, for a full explanation and examples.

3.5 What is not covered by the code 

3.5 Education gives no examples. Skill believes that it is important to clarify here that private training providers do fall into Part 3 and that this Code does apply. Skill recommends that the examples provided in the DDA Code of Practice (pages 19/20) are added to 3.5.

Example:

A privately run training college that offers Apprenticeship training is providing a service which is likely to be subject to Part 3 of the Act.

Example:

A University puts on a conference that is aimed at both students and the general public. Even if the majority of people attending are students the conference is still likely to be subject to this part of the Act.

3.6 Premises refers to some examples where premises are for the purpose of providing a public function or where they are for providing a service to the public, and so are covered by Part 3 of this Code.

Skill recommends that there are examples inserted to illustrate the importance of reasonable adjustments in relation to premises and accessibility for disabled people.

Example: 

Chapter 4: What is unlawful and how to avoid it 

There are sections of Chapter 4 that Skill feels need to be strengthened to reflect the statutory duties that services, public functions and associations have with regard to disabled people. 

Skill welcomes the newly specified types of discrimination in the Equality Act, specifically ‘discrimination arising from disability’, ‘association’ and ‘perception’. Skill agrees that recent case law such as London Borough of Lewisham vs. Malcolm and Coleman vs. Attridge Law, supports legislating to protect against discrimination arising from disability, discrimination by association and discrimination by perception. 

However, Chapter 4 does not refer to either discrimination by association or discrimination by perception. Skill feels that the Chapter 4 should reference these newly specified types of discrimination to identify where the legislation has changed. Services, service providers and service users will need guidance on interpreting discrimination by association and discrimination by perception. 

Recommendation: Skill recommends that the Chapter 4 references the newly specified types of discrimination to allow service providers, public bodies, associations and users to interpret ‘discrimination by association’ and discrimination by perception’.

Skill feels that this chapter at a glance reads almost as if disability does not apply to direct and indirect discrimination and ‘discrimination arising from a disability’ is the exclusive category for disability. It needs to be clear that disabled people could experience discrimination under all strands. 

Recommendation:

Skill recommends strengthening Chapter 4 to highlight that disabled people could experience discrimination under all discrimination strands, not solely discrimination arising from disability.

Skill recommends that the Code of Practice explains how direct and indirect discrimination can affect disabled people. This explanation should be supported by clear examples of all of the specified types of discrimination against disabled people in the rest of the Code.

Skill feels the definitions of the different types of discrimination legislated for under the Equality Act could be strengthened in Chapter 4. There are no examples used in Chapter 4 to illustrate the definitions provided for each type of discrimination. Skill recommends amending Chapter 4 to include examples relating to disability under each definition. This would assist the reader in understanding the different types of discrimination as they apply to disability.

Recommendation: Skill recommends amending Chapter 4 to include examples relating to disability under each definition. This would assist the reader in understanding the different types of discrimination as they apply to disability.

Chapter 5: The duty not to discriminate directly in provision of services, exercise of public functions and associations.

General comment

This Chapter needs much more work. Skill has indicated below where additional examples are needed to clarify the Code for disabled people. Skill would be pleased to assist by providing more examples.

Reasonable adjustments

The DDA Code of Practice made clear that reasonable adjustments are a corner-stone to that legislation (para 6.4). For disabled people that remains the case for the Equality Bill/Act. This Chapter must make reference to Chapter 8 Disabled Persons and reasonable adjustments in relation to discrimination because of disability.

Chapter headings and direct and indirect discrimination because of disability.

There is a danger that readers concerned with discrimination because of disability may go directly to Chapter 7 – Discrimination arising from disability, and not consider Chapters 5 and 6 (and 11, 12 and 13).

Recommendation: Chapter 5 should state in the introduction that all services, public functions and associations should read carefully Chapter 5 but should also consult Chapter 7 too for discrimination arising from disability. The Introduction to Chapter 5 should explain that Chapter 7 addresses the duty for service providers, public functions and associations to ensure that disabled people are not treated less favourably than other people through discrimination arising from their disability and has a separate Chapter because it is a type of discrimination which is only applicable to disabled people.

5.1 Introduction – The Introduction should also refer to the final section of Chapter 5 - More favourable treatment for disabled people.

Recommendation:  The first paragraph should also state: It also refers to lawful more favourable treatment for disabled people.

5.2 What the Act says – Disabled people still face discrimination in relation to services, public functions and associations so there should be an example of direct discrimination with regards to a disabled person.

Example from DDA Code of Practice page 32

Less favourable treatment

5.6 It is important to establish very clearly at this point that in order to demonstrate direct discrimination a disabled person must be able to show that s/he has been treated “less favourably” and that this requires a comparator. However, this is not made clear until paragraph 5.24.

5.27 then explains that the comparator may not be an actual person with the same circumstances , so the comparison will need to be made with a hypothetical comparator.

5.32 goes on to explain that a comparator will be a person who does not have the disabled person’s disability and should have the same abilities or skills as the disabled person as long as those abilities are relevant. 

Recommendation:

It would be much more logical to explain each of these in consecutive paragraphs, each with examples.

By contrast the DDA Code of Practice 5.7 in particular made the point that a disabled person does not have to show that others were treated more favourably. It is still less favourable treatment if others would have been treated better. The two examples illustrate this point well.

5.6 of the Code contends that the disadvantage can be “obvious”, for example if someone is denied a service or given a poorer service, denied a choice or excluded from an opportunity. The example given is a good one, but there should be far more examples in order to provide a clearer lead in challenging discriminatory assumptions and attitudes by service providers, public authorities and associations.

In addition the prevalence of discrimination, deliberate and unconscious, remains substantial, so the Code should not say that “the disadvantage can be obvious” because clearly it is not obvious to everyone. 

The DDA CoP  5.5 provided an example to show that bad treatment is not necessarily discriminatory. 

It also gave an example where the comparison can be between the way one disabled person is treated and the way people with other disabilities are treated.

5.7 of the Code. In the situation where less favourable treatment where there are not adverse consequences, but the person would have preferred to have been treated differently, there should be an example.

Example:

5.16 – the wording in this section is less clear than in the DDA CoP page 36 paragraph 5.11 and page 37 paragraphs 5.12 and 5.13.

There needs to be a paragraph that states that a disabled person may receive less favourable treatment because the service provider did not know they were disabled. There needs to be a clear statement that many disabilities are hidden and fluctuating and that service providers are unlikely to be able to make accurate judgments about whether a person has a disability or not. Therefore in order to avoid discriminating all staff should provide quality service that meets the needs of each customer.

There should be at least one and preferably more examples to show this. 

Example:

A man who has MS stumbles as he enters a public library. The library staff think he is drunk and ask him to leave. In fact the man has not consumed alcohol but is unsteady walking because of his disability. He has suffered discrimination on the grounds of his disability and the local authority providing the library service has failed to fulfil its duty to ensure the elimination of unlawful discrimination.

5.18 of the Code should have an example in relation to disability.

Example:

5.19 of the Code needs an example to show discrimination based on stereotypes for disability.

Example:

Discrimination by Association

5.20 would be strengthened by adding an example to show discrimination by association with a disabled person.

Example: Case study of a group of young people some of whom have learning difficulties.

A group of young people are refused entry to a public swimming pool session because staff recognise some of the group are from a Special School.. The manager does not make appropriate supervisory arrangements and assumes that all the group present a health and safety risk. This is likely to be direct discrimination by association.

Another good example would be one where a carer is discriminated against.

Example:

5.21 would be strengthened by an example related to disability.

Example: case study of a GP practice that refuses to provide an appointment to a patient who is also his visually impaired wife’s carer because he complained to the local hospital that her wife received letters not in an appropriate format for her to read independently.

5.22  needs an example that relates to disability.

Example:

5.23 should have an example in relation to disability.

Example:

A cinema has a notice that bans deaf people in groups.

5.35 should have an example in relation to disability and another protected characteristic.

Example:

Comparator for combined discrimination

5.43 contains an example which should be printed in a box, in the same format as other examples.

In addition there should be more examples of comparators and hypothetical comparators for different combinations of combined discrimination, including disability.

Example:

5.46, 5.47, 5.48 and 5.50 are examples but are not shown in a box in common with other examples.

More favourable treatment for disabled people

This section should be mentioned in the Introduction to Chapter 5. See comments above.

Second Example 5.56 should state: “This more favourable treatment of disabled people is lawful within the Act”, to make quite clear the intentions of the example.

Chapter 6: The duty not to discriminate indirectly in provision of services, exercise of public functions and associations.

6.1 Introduction needs a cross-reference to Chapter 8 and the explanation of reasonable adjustments in relation to discrimination because of disability. 

The DDA CoP at para 6.4 makes clear that reasonable adjustments are a corner-stone to that legislation. For disabled people that remains the case for the Equality Bill/Act. 

Recommendation: This Chapter must make reference to Chapter 8 Disabled Persons and reasonable adjustments in relation to discrimination because of disability.

6.3 needs to be strengthened with more examples, including at least one to show indirect discrimination because of disability.

Example:

 Skill feels that this section needs to be strengthened to reflect how indirect discrimination can affect disabled people. Skill feels that presently guidance on what constitutes indirect discrimination against disabled people is too vague for staff delivering services, public functions and associations to understand and implement. The Code should make clear that indirect discrimination includes implementing policies and practices that indirectly discriminate against disabled people or do not allow the flexibility for reasonable adjustments to be made. This should be supported by clear examples so that staff are able to clearly identify what constitutes indirect discrimination against disabled people. 

Example: A policy at a public library does not allow people to change the settings on computers to protect against viruses or upload things. This policy means that disabled people cannot load assistive software. The policy does not allow for the flexibility to make reasonable adjustments.

Recommendations:

Skill recommends that the Code highlight that indirect discrimination affects disabled people. Skill recommends that the Code include a clear example of a disabled person experiencing indirect discrimination. 

6.8  would benefit from an example in relation to disability.

Example:

6.9 alludes to an example for race and another for disability, but both would be strengthened by a specific example of a service, public function or association in relation to race and to disability.

Example:

6.11 refers to “common knowledge” and to “common sense” in the context of disadvantage.

The Code of Practice should not make assumptions about what is or is not “common knowledge” or “common sense”. The purpose of the Code is to “set out clearly and precisely what the legislation means” (page 4, Foreword).

Skill recommends that 6.11 is reworded to avoid assumptions.

6.12 refers to situations where the disadvantage “is less obvious”.

Skill believes it is not acceptable for a Code of Practice to make assumptions about what is or is not “obvious”. It is because stereotyping and discrimination persist, despite long-standing legislation, that the Code is necessary. For some people, opinions that give rise to discrimination are not obvious.

Skill recommends that para 6.12 is reworded to avoid assumptions.

6.15 would be strengthened by examples including in relation to disability.

Example:

6.26 needs an example relating to disability.

Example:

6.27 needs an example relating to disability.

Example:

6.28 needs a new heading to make this Chapter easier to navigate: Public authority duty to eliminate unlawful discrimination and to advance equality of opportunity  

This paragraph would be strengthened by an example in relation to disability.

Example: An outsourced local authority waste disposal service refuses to take wheelie bins that are not placed on the pavement and does not make arrangements for disabled people not able to move the bins themselves. 

6.29 – the heading should be amended to read: Indirect discrimination and the anticipatory duty to make reasonable adjustments for disabled persons

This paragraph would benefit from at least two examples.

Example:

6.32 would benefit from examples.

Example:

Chapter 7: Discrimination arising from disability 

Introduction

It is important to include at the beginning of this chapter that while this type of discrimination is specific to disabled people, disabled people also experience both direct and indirect discrimination.

Recommendation: Describe how this is not the sole form of discrimination under which disabled service users can claim.

As this is a new provision under the act it will need careful explanation and examples to accompany it. The section does this well and clarifies that difference between direct discrimination, indirect discrimination and discrimination arising from a disability. Where this type of discrimination is most likely to occur is where an employer has in place a provision, criterion or practice which puts disabled people at a disadvantage. The two examples given are excellent but Skill recommends that the EHRC consider further ones.

Knowledge

Clearly the knowledge requirement will cause some confusion among service providers and the extent to which they can ‘reasonably be expected to find out if a person has a disability.’ The Code should therefore emphasise that in order to meet their legal obligations services providers should adopt a best practice approach by anticipating that a proportion of their service users will be disabled and require reasonable adjustments.

Recommendation: The Code should encourage service users to adopt a best practice anticipatory approach whereby they deliver inclusive services which are accessible for disabled people.

Can service providers treat a disabled person more favourably? 
As above the Code needs to promote a best practice approach and should therefore emphasise that positive action is needed to address the multiple barriers that disabled people face when accessing services. 

Recommendation: The Code should emphasise that by taking positive action and providing additional or enhanced services for disabled people they are significantly less likely to discriminate.

Chapter 8: Disabled persons: reasonable adjustments 

Skill broadly welcomes Chapter 8 and the explanation given to the duty to make reasonable adjustments. 

Reasonable adjustments in practice
The Code of Practice published by the Disability Rights Commission (DRC) relating ‘Rights of Access: services to the public, public authority functions, private clubs and premises’ included two significant chapters that explained the duty to make reasonable adjustments. One chapter was concerned with the service provider’s duty to make reasonable adjustments and the other chapter was focused on what reasonable adjustments mean in practice. The chapter examining what reasonable adjustments mean in practice includes a number of useful examples to support the text. 

Chapter 8 of the CoP published by the EHRC is focused broadly on making reasonable adjustments and provides a robust overview of what this means for service providers, public bodies and associations. However, Skill feels that on the area of what the requirements to make reasonable adjustments mean in practice, the CoP published by the EHRC could be improved. The section of Chapter 8 identifying what reasonable adjustments mean in practice has few examples to support the text.

Recommendations:

Skill recommends that on page 122, under point 8.46 ‘What is the duty to change a provision, criterion or practice’ an example is added to support the text, such as the one detailed below: 

	Example: What is the duty to change a provision, criterion or practice

A restaurant has a policy of refusing entry to male diners who do not wear a collar and tie. A disabled man who wishes to dine in the restaurant is unable to wear a tie because he has psoriasis (a severe skin complaint) of the face and neck. Unless the restaurant is prepared to waive its policy, its effect is to exclude the disabled customer from the restaurant. This is likely to be unlawful.


Auxiliary aids and services
Skill feels that the CoP published by the Disability Rights Commission gives more thorough explanation to what is meant by auxiliary aids and service. It has clear examples of what an auxiliary aid or service means in practice and it includes sections on:


· What are ‘reasonable steps’ in relation to auxiliary aids or services?

· Using auxiliary aids or services to improve communication

· Provision for people with a hearing impairment

· Provision for people with a visual impairment

· Provision for people with other disabilities or multiple disabilities

All of these sections are supported by clear examples to enable the reader to understand what providing reasonable adjustments and auxiliary aids and services means in practice.

Recommendations: 

Skill recommends that on page 124, under point 8.52 ‘What is an auxiliary aid or service’ examples are added to support the definition of auxiliary aids and services that the CoP gives. Examples could include:

	Example 1: What is an auxiliary aid?

A building society provides information on an audio tape about its savings accounts. A customer with a visual impairment can use the audio tape at home or in a branch to decide whether to open an account. This is an auxiliary aid.


	Example 2: What is an auxiliary service?

A department store has a member of staff able to communicate with deaf clients who use British Sign Language. This is an auxiliary service.


Skill recommends that Chapter 8 is amended to include information and clear examples on:

· What are ‘reasonable steps’ in relation to auxiliary aids or services?

· Using auxiliary aids or services to improve communication

· Provision for people with a hearing impairment

· Provision for people with a visual impairment

· Provision for people with other disabilities or multiple disabilities

Skill feels that on page 126, point 8.57 ‘What is the duty to make reasonable adjustments to physical features’ could be strengthened. Examples are needed to demonstrate to service providers, public bodies and associations what the duty to make reasonable adjustments to physical features means in practice. 

Recommendation: Skill recommends amending section 8.57 of chapter 8 by adding examples to support the text, such as the one detailed below:

	Example: Making reasonable adjustments to physical features

A public laundrette is planning to install new washing machines and tumble dryers. In doing so, it chooses the machines and their positioning so as to facilitate their use by disabled customers. This has the effect of improving the accessibility of the launderette to disabled people.


Access to Information 

Skill would like Chapter 8 to highlight that it is nearly always ‘reasonable’ to provide information in an accessible format. This reflects an amendment placed by Lord Low during the Equality Bill’s passage through the House of Lords. Skill recommends that the NSG state this on page 54 where the guidance details auxiliary aids and services. 

Recommendation: Skill recommends that Chapter 8 is amended to reflect that it is nearly always ‘reasonable’ to provide information in an accessible format.

Chapter 9: Harassment

Skill broadly welcomes chapter 9 which discusses how the Equality Act will protect across the equality strands from harassment.

In section 9.2 an example is provided of a female wheelchair user to illustrate where harassment has not occurred. Skill feels it would be more beneficial to include an example to illustrate where a disabled person has experienced harassment. This would reflect the disproportionate instances of harassment experienced by disabled people. A recent survey by Leonard Cheshire Disability found that 90 % of respondents believe that there is wide spread prejudice against disabled people. The Review also found that 15 % of respondents had been a victim of hate crime that was motivated by their impairment
. 

Recommendation: Skill recommends that section 9.2 includes an example of a harassment experienced by a disabled person to support the text and to illustrate to service providers, public bodies and associations what constitutes harassment against a disabled person.

Under section 9.2, example 6 details a couple, one of whom is a wheelchair user waiting in a GPs surgery. The example states,

“They both express strong views that a disabled person, even in a couple with a non-disabled person, should never be allowed to adopt a child.”

Skill does not feel that it is necessary to include the words, “even in a couple with a non-disabled person” in the example, as it implies that a disabled person in a couple with a non-disabled person should have more right to adopt than a couple where both people are disabled.

Recommendation: Skill recommends removing the words “even in a couple with a non-disabled person” from example 6, under section 9.2.

Chapter 10: Other unlawful Acts 

Skill welcomes Chapter 10 which discusses other unlawful acts under the Equality Act. Skill does not feel that the explanation given to what a ‘protected act’ constitutes is clear. Skill would like the explanation to be clearer to understand and supported by examples of what constitutes a protected act.

Recommendation: Skill recommends that Chapter 10 amends its explanation of what constitutes a ‘protected act’ by clarifying the explanation and supporting its explanation with clear examples.

Skill does not feel that Chapter 10 includes enough disability related examples to show how other unlawful acts such as victimisation may affect disabled people.


Recommendation: Skill recommends that Chapter 10 is amended to include more disability- related examples of other unlawful acts under the Equality Bill to show how disabled people are affected by victimisation and discrimination. 

Chapter 11: Services 

Structure

The structure of this Chapter is not easy to follow.

Failure to make a reasonable adjustment at 11.23– this could usefully be referenced at 11.7 to emphasise the importance of reasonable adjustments for the implementation of this Code for disabled people. 

11.8

Update example three, to read:

A private training college that offers Apprenticeships is likely to be subject to this part of the Act.

11.10 Website Services is unclear whether an ISSP is the organisation with a website, through which services are available, or the technical provider of that website. Increasingly services are provided at least in part by web-based applications, so it is increasingly important that this section of the Code is easily understood by all service providers and users.

Skill recommends that some examples of ISSP service providers are given to clarify where the responsibility lies under the Act and how website services can avoid being discriminatory.

This is particularly of interest in relation to disabled people, some of whom may not be able to access websites if they do not support assistive technology, or if services are only available through a website, thereby denying access to some disabled people.

Recommendation: Skill supports examples of ISSP providers to clarify where responsibility for accessible websites lies.

Skill recommends that case studies should show types of services that can be provided through websites and how they can ensure they are not discriminatory in relation to different characteristics.

Example: 

In addition the Code would benefit from a specific section on Accessible Information to reflect its importance, which should be referenced at 11.10.

Chapter 12: Public functions 

12.9 Local Authority services and function provisions
It would be useful to insert additional examples regarding a Local Authority’s education and training commissioning responsibilities for 16-19 year olds and transport policies for 16-19 year olds and disabled adults, as public functions.

Example:

Example:

12.35 Positive Action
Chapter 11 contains a section Avoiding discrimination and improving services.
This includes a paragraph (11.29) with a reference to Chapter 14 on the possibility of service providers adopting positive action measures. It goes on to explain that it is not unlawful to positively discriminate in relation to disability.

It would be consistent to include a similar section entitled Positive Action in Chapter 12 but earlier than paragraph 12.35. Skill recommends that 12.35 is inserted after 12.30 and as in Chapter 11 is linked with improving services. 

Chapter 13: Associations 

13.47 Positive action
Chapter 11 contains a section Avoiding discrimination and improving services.
This includes a paragraph (11.29) with a reference to Chapter 14 on the possibility of service providers adopting positive action measures. It goes on to explain that it is not unlawful to positively discriminate in relation to disability.

It would be consistent to include a similar section entitled Positive Action in Chapter 13. Skill recommends that 13.47 specifically explains that it is not unlawful to positively discriminate in relation to disability and as in Chapter 11, this paragraph is linked with improving experiences from associations.

Skill recommends an example be included at 13.47.

Example: 

Chapter 14: Positive action 

Skill welcomes Chapter 14 on Positive Action. Skill welcomes measures taken through the Equality Act to remedy institutional or systemic discrimination, high levels of poverty and social exclusion, and/or segregation in housing, education or social welfare that disabled people face. 

Skill feels that Chapter 14 could be supported better by more clear examples illustrating what positive action is and how service providers, public bodies and associations can take positive action towards different underrepresented or disadvantaged groups. 

Section 14.6 discusses how positive action can include providing additional or bespoke services, separate facilities, accelerated access to services, targeting resources or induction or training opportunities to benefit a particular disadvantaged group.

 Recommendation: Skill recommends that section 14.6 is supported by an example of positive action relating to disability, such as the example detailed below:

	Example:  Positive Action

A private arts club puts on a performance for members and their guests, at a small charge. The club offers free entry to a personal support worker accompanying a disabled person. This allows the disabled person to enjoy the performance without having to pay two entrance fees. This is within the law.




Section 14.8 discusses the different types of positive action and states clearly that it is never unlawful for a disabled person to be treated more favourably than a non disabled person. Skill welcomes this statement, however, feels that section 14.8 could be improved by including an example of treating a disabled person more favourably than a non-disabled person to ensure that service providers, public bodies and associations are aware of their duties.

Recommendation: Skill recommends amending section 14.8 to include an example of treating a disabled person more favourably than a non-disabled person.

As more services are becoming more restrictive and developing to become more technologically advanced, it is important that services, public bodies and associations ensure that their changing policies and practices are inclusive and accessible to disabled people. For that reason, it is important that services, public bodies and associations are aware that they may need to treat disabled people more favourably when developing their policies and practices.

Recommendation: Skill recommends that as services, public bodies and associations are developing their policies, practices and procedures, it is important that disabled people are treated more favourable where appropriate, to ensure that they are not excluded as a result of changed to policies or practices. Skill recommends amending Chapter 14 to include an example that reflects how a service might treat a disabled person more favourably as a result of a change in their policy or practice.

Skill recommends Skill feels that Chapter 14 does not include sufficient disability related examples of positive action. Chapter 14 discusses the different types of positive action; specifically, action to remedy discrimination, action to meet needs and action to encourage participation in activities. There are no disability related examples to support text under these headings. Instead, Chapter 14 includes a subheading entitled, ‘Disability’ but does not include any example to support the text.

Recommendations:

Skill recommends that Chapter 14 includes more disability related examples of positive action throughout its explanations of action to remedy discrimination, action to meet needs and action to encourage participation in activities.

Skill recommends that section 14.28 that of Chapter 14 that discusses disability includes a clear example of using positive action in a disability related case.

Chapter 15: Exceptions 

The Chapter sets out situations where a service provider may discriminate against a service user with a protected characteristic. The Chapter must emphasise that exceptions particularly with regards disabled people apply in only a very limited number of circumstances. Currently this is made clear but not until the fifth paragraph.

Recommendation: make clear at the beginning of this chapter that only in very limited circumstances will the provisions of the equality act not apply for disabled people.

Paragraph 15.4 must also be amended to clarify that while some exceptions permit discrimination ‘in order to allow certain types of services or public functions to operate more effectively or more profitably’ the duty to make reasonable adjustments still applies. This is important because it is crucial service users do not avoid spending money where necessary on adjustments.

Recommendation: Clarify that the duty to make reasonable adjustments still applies in the majority of situations and that cost is unlikely to be a reason for an exception.

Chapter 16: Enforcement 

This Chapter outlines how civil courts can enforce Parts 3 and Part 7 of the Equality Act. This Chapter is somewhat beyond the remit of Skill however it is important to emphasise the role that the EHRC would play with regards enforcing the Equality Act. This was included in the DDA Code and set out the how the Disability Rights Commission would:

· provide information and advice to anyone with rights or obligations under the Act

· carry out formal investigations

· prepare new or revised Codes of Practice;

· arrange independent conciliation of disputes under the legislation.

Recommendation: The Code should include the procedures that the EHRC can employ to both advise service users who have been discriminated against and arrange for conciliation. It must also describe how the EHRC can formally investigate service providers who may be discriminating against users.
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