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Skill response to: Consultation on draft Non-Statutory Guidance for Education Providers

April 2010
About Skill

Skill: National Bureau for Students with Disabilities is a national charity that promotes opportunities to empower young people and adults with any kind of disability to realise their potential in further, continuing and higher education, training and employment throughout the UK. Skill works by providing information and advice to individuals, promoting good practice and influencing policy in partnership with disabled people, service providers and policy makers.  Skill is a registered charity and a company limited by guarantee.
Details

Please fill in the name and address (or that of your organisation if relevant).

Skill: National Bureau for Students with Disabilities

Unit 3, Floor 3, 

Radisson Court, 

219 Long Lane, 

London, SE1 4PR

Email address:

preethi@skill.org.uk
Telephone number: 020 7450 0620
The answers you give in this section will enable us to have a better understanding of who has responded to this consultation.

Q1. Please indicate where you are based.

UK Wide, we have offices in London, Edinburgh and Cardiff.

Q2. In which capacity are you responding to this questionnaire?

Please tick all boxes that apply

Voluntary Organisation

Q3. If you are responding on behalf of an organisation, how

many people does it employ?

Up to 50

Comment on the draft Code of Practice- Education

Publication of the Code of Practice on Education

Skill welcomes the new Equality Act.  Skill strongly supports the principles laid out in the Bill and recognises that the harmonisation and advancement of anti discrimination is vital if we are to achieve equality of opportunity within the UK.

Skill worked extensively on the non-statutory guidance for the Disability Discrimination Act (DDA) and is ideally placed to comment particularly on the law as it relates to disability and education, training and employment.

Skill has significant concerns around the timescales in which the Code of Practice on Education will be published to support the Equality Act. Currently the EHRC website states that the draft Code of Practice for Education will not be laid before parliament before January 2011. 

This has repercussions for education providers who in many cases will need the legal detail of the Code to fully understand their statutory responsibilities under the Equality Act which come into force in October 2010. Under this timescale the Code of Practice would therefore not be available until quite some time into the 2010/11 academic year. 

It is vital that the EHRC ensures that education providers understand their duties toward disabled students so that they are ready to implement them from October 2010 onwards. This could be a combination of promoting the non-statutory guidance and drawing attention to key legal changes, perhaps through events as well as the EHRC newsletter and website. The EHRC should also work with partners in government, representative sector bodies, organisations representing students and the voluntary sector to ensure that the message is communicated widely.

Recommendations:  

Skill recommends that the EHRC put in place a communication strategy to ensure the education sector is ready to implement its new duties under the Equality Act from October 2010.

Skill recommends that the EHRC communicate to Skill their strategy for ensuring the education sector meets their statutory duties under the Equality Act from October 2010.  This will enable Skill to communicate clearly to its members and the sector what will be expected of education providers from October 2010.

Skill recommends that the EHRC articulates clearly that education providers will be expected to follow the Non Statutory Guidance from October 2010.

Skill recommends that the EHRC clarify that even if the statutory Code of Practice for education providers is not in place from October 2010, this will not prevent disabled claimants from taking forward cases of discrimination. 

Chapter 1: Key Ideas

Q1 How much of this Chapter have you read?
      All 

Q2 To what extent do you agree or disagree that this Chapter explains clearly what is and what is not covered by the Guide?

 Tend to disagree 

Q3 If you disagree strongly or tend to disagree please tell us where the explanation in this Chapter is unclear and /or how it could be improved. Please write in the box below.

Format of Non-Statutory Guidance (NSG)

Skill’s policy team read all of Chapter 1 of the Equality and Human Rights Commission’s (EHRC) Non- Statutory Guidance (NSG) and overall would suggest that it provides a clear introduction to the 8 ‘protected characteristics’ and types of discrimination that the Equality Act introduces. 

However, Skill feels that Chapter 1 could be strengthened on a number of points. 
It is important that where appropriate there are specific sections of the NSG dedicated to disability. Disability discrimination differs in one significant respect from discrimination on other grounds. As the Work and Pensions Committee recognises in their report on the Equality Act
, achieving disability equality often requires different treatment to accord disabled people equal opportunities, and this is recognised legally in the concept of the duty to make reasonable adjustments – a duty which applies only in the context of disability. It is therefore important that where relevant the NSG highlights the specific issues that are around disability. It is important that the guidance highlights that education providers have an anticipatory duty to make reasonable adjustments for disabled students and staff.

Recommendation: Skill recommends that specific sections of the NSG are dedicated to disability to show that disability discrimination differs in one important respect from other protected characteristics, namely that disability equality often requires different treatment to achieve equality for disabled people.

Skill believes that the guidance produced by the DRC in 2007: ‘Understanding the Disability Discrimination Act: A guide for universities and adult community learning providers in Great Britain’ is very practical, containing relevant examples and in a modular form. Practitioners find the examples extremely useful and it would be important to keep this feature. Skill also values the Codes of Practice with regard to the Disability Discrimination Act produced by the Disability Rights Commission in 1995 and revised in 2007. Again the modular form with numerous examples was clear, concise and informative.

The DRC guidance sets out an introduction to the legislative context, a note about the guidance itself, and a comprehensive section on why disability equality is important. Skill does not feel that the EHRC NSG discusses sufficiently the legislative context, explains the guidance or identifies the importance of disability equality.

Recommendation: Skill recommends that the EHRC develop the introductory section of the NSG to include a section on the legislative context, a note about the nature of the guidance itself. Skill would like the guidance to emphasise that the disability parts of the Equality Act will be a continuation from the Disability Discrimination Act (DDA). 

The DRC defines the social model of disability at the onset of its guidance as an underpinning principle of the Disability Equality Duty. It is important that the social model of disability is embedded within the guidance to highlight ways in which education professionals can work with disabled people to identify organizational and attitudinal barriers. Skill recommends that the EHRC defines the social model of disability in Chapter 1as the underpinning principle of disability equality legislation. 

Recommendation: Skill recommends that the EHRC NSG explicitly defines the social model of disability in Chapter 1 as the underpinning principle of disability equality legislation. The social model of disability shifts the focus from what is ‘wrong’ with a disabled person to what is wrong with attitudes, systems and practices that create disabling barriers and prevent participation by disabled people.     

The guidance produced by the DRC on the DDA had a section entitled ‘how to use the guidance’ which signposted practitioners to different chapters of relevance to them. The guidance produced by the DRC used aspirational and positive language to highlight the purpose of the guidance and to help professionals to develop accessible services and inclusive practices.

 Recommendation: Skill recommends that the EHRC sets out how the NSG is organised and signposts practitioners to different chapters of relevance to them.

Recommendation: Skill recommends that the EHRC NSG sets out in clear and positive language how the Equality Act will uphold the rights of disabled people and will help professionals to develop accessible services and inclusive practices for disabled people.

The DRC guidance included, under every section, ‘Key Questions’ for staff to consider relating to the topic of the section. For example, on the section in the DRC guidance relating to ‘anticipating and making reasonable adjustments’ the end of the section lists key questions which staff who make adjustments for disabled students, staff or students’ services might wish to consider. It highlights the training needs of staff working with disabled students and the need for staff to be aware of the likely requirements of disabled students at large, including students with unseen impairments, so that staff can adapt their delivery to provide relevant support for these students and be clear about when they might need to call upon specialist support. Skill feels that this approach allows staff to consider whether their institutions are meeting their statutory duties and working to mainstreaming disability through reflective practice. Although there is a section entitled ‘Your questions’ at the end of every section in the EHRC NGS, there are presently no questions listed. It is important that the questions that are identified as key for practitioners are fit for purpose before the final issue of the NSG. Skill recommends that the EHRC NSG include ‘key questions’ for practitioners to consider and reference at the end of every section in order to allow for reflective practice and to develop inclusive services for disabled people. The EHRC should consult with disabled people and professionals in the sector to ensure that the questions included in the NSG are relevant and useful for practitioners.

Recommendation: Skill recommends that the EHRC NSG include ‘key questions’ for practitioners to consider at the end of every section in order to allow for reflective practice across the equality strands and to develop inclusive services for disabled people. The EHRC should consult with disabled people and professionals in the sector to ensure that the questions included in the NSG are relevant and useful for practitioners.

Skill feels that the EHRC NSG needs to better reflect the fact that the main disability discrimination legislation (Part 4 of the Disability Discrimination Act) was introduced in 2002 and institutions have worked hard to embed many of the principles into their practices.  Some of the examples used in the NSG are not sophisticated enough to reflect how well many providers have implemented the legislation. It is important that the NSG recognises the progress that many providers have made over the past 8 years in developing inclusive practices. For example, the duty for education providers to make reasonable adjustments for disabled students is not a new duty and the NSG should reflect that all education providers have been expected to meet this duty since 2002. Whilst good practice needs to be better recognised and shared by organisations, the EHRC should note that many FE and HE education providers frequently go beyond basic compliance and this may render some of the examples used in the NSG outmoded. 

Recommendation: Skill recommends that the EHRC NSG should be amended to better reflect the progress that many providers have made in developing inclusive practices since the original disability legislation was introduced in 2002. Skill suggests that this is achieved through updating examples to make them more sophisticated to reflect developing best practice.

Types of Discrimination


There are sections of Chapter 1 that Skill feels need to be strengthened to better reflect the duties education providers have to meet the needs of disabled people. 

Skill welcomes the newly specified types of discrimination in the Equality Act, specifically ‘discrimination arising from disability’, ‘association’ and ‘perception’. Skill agrees that recent case law such as London Borough of Lewisham vs. Malcolm and Coleman vs. Attridge Law, supports legislating to protect against discrimination arising from disability, discrimination by association and discrimination by perception. 

However, updated new examples will need to be produced particularly where the legislation has changed. Importantly practitioners and service users will need guidance on interpreting ‘discrimination arising from disability’ and the ‘knowledge’ element; discrimination by association and discrimination by perception. 

Recommendation: Skill recommends that the EHRC NSG include clear and up to date examples to help practitioners interpret ‘discrimination arising from 
Skill feels that this chapter at a glance reads almost as if disability does not apply to direct and indirect discrimination and ‘discrimination arising from a disability’ is the exclusive category for disability. It needs to be clear that disabled students could experience discrimination under all strands. There must be examples under each as disability discrimination is arguably more complex than the other strands as there are a myriad of impairments, impacts and assumptions.

Skill recommends including an example of direct discrimination for disability as direct discrimination is experienced by many disabled people on a regular basis.

Recommendations:

Skill recommends strengthening Chapter 1 to highlight that disabled students could experience discrimination under all discrimination strands.

Skill recommends including the following case study under the section discussing ‘direct discrimination’. It exemplifies a disabled student’s experience of direct discrimination and also shows how a comparator could be used:

 A blind woman is not offered a place on an IT course because the education provider wrongly assumes that blind people cannot use computers and does not consider making adjustments. The education provider makes no attempt to look at her individual circumstances or abilities but makes an assumption based on the fact she is blind. The education provider has treated the woman less favourably than other people by not offering her a place on the course. The treatment was on the grounds of the woman’s disability (because assumptions would not have been made about a non-disabled person). This is likely to be direct discrimination and therefore unlawful.

Skill feels that section 1.5 needs to be strengthened to reflect how indirect discrimination can affect disabled students. Skill feels that presently guidance on what constitutes indirect discrimination against disabled people is too vague for practitioners to understand and implement. The NSG should make clear that indirect discrimination includes implementing policies and practices that indirectly discriminate against disabled students or do not allow the flexibility for reasonable adjustments to be made. This should be supported by clear examples so that practitioners are able to clearly identify what constitutes indirect discrimination against disabled people. An example could be, an organisation implementing a policy that is indirectly discriminatory against disabled people and does not allow for the flexibility to make a ‘reasonable adjustment’.

Recommendations:

Skill recommends that the NSG highlight that indirect discrimination affects disabled students. Skill recommends that the NSG includes a clear example of a disabled student experiencing indirect discrimination. For instance, a policy that means students cannot change the settings on computers to protect against viruses or upload things means that disabled students cannot load on assistive software.

Making Reasonable Adjustments

Skill has some concerns around the thoroughness of sections 1.6 and 1.7 on schools reasonable adjustments. The DRC’s Code of Practice and guidance supporting the DDA were considerably more thorough in their examination and explanation of education providers’ duty to make a reasonable adjustment.

Skill recommends that the NSG makes the point that the cost of reasonable adjustments cannot be passed onto students. For example, students will not be responsible for extra costs for converting course materials. The cost of reasonable adjustments lies with education providers and cannot be passed onto disabled students.

Recommendation:

Skill recommends that the NSG clearly state that the cost of reasonable adjustments cannot be passed onto disabled students. 

The DRC Code of Practice accompanying part 4 of the DDA, provides a detailed chapter on the duty for post-16 education providers to make reasonable adjustments for disabled people. The DRC guidance similarly explains thoroughly the duty to make reasonable adjustments and cross-references practitioners to section 5 of the Code for further information and examples of making reasonable adjustments. The DRC guidance references its explanation with examples of education providers’ duty to make reasonable adjustments.

Skill has concerns that the EHRC NSG does not explain comprehensively the duty for post-16 education providers to make reasonable adjustments. Skill feels that the NSG lacks relevant examples to support its explanation of the duty to make reasonable adjustments. 

Recommendation: Skill recommends that the EHRC incorporate more examples into the NSG that illustrate

1. Education providers’ duty to anticipate requirements

For example, Skill would recommend using an example such as the one detailed below to illustrate how an education provider should anticipate requirements for disabled students.

	Example: Anticipating requirements
A university received a complaint from a disabled student that not all tutors were making the agreed adjustment of providing handouts in advance in electronic format. The institution recognised that this is a common anticipatory adjustment for disabled students, for example students who lip-read, students with dyslexia and students with visual impairments. The university agrees timescales to ensure staff have teaching notes available in this way. All full-time teaching staff have reached this target and the university is now working on agreed timescales for part-time staff.


2. Education providers’ duty to agree and implement adjustments for disabled students

There are a number of issues that Skill feels need to be highlighted in the NSG section on making reasonable adjustments.

Access to Information 

Skill would like the NSG to make clear that it is nearly always ‘reasonable’ to provide information in an accessible format. This reflects an amendment placed by Lord Low during the Equality Bill’s passage through the House of Lords. 

Recommendation: Skill recommends that the NSG state that it is nearly always ‘reasonable’ to provide information in an accessible format on page 54 where the guidance details auxiliary aids and services. 

Flexible policies and procedures
Skill recommends amending the example of making a reasonable adjustment on page 54 to reflect more updated and sophisticated practice. For example, with regard to an education providers’ policy on non-attendance, the process should be flexible enough to investigate reasons behind non-attendance and put in place adjustments.

Recommendation: Skill recommends amending the example of making a reasonable adjustment on page 54 to reflect more update and sophisticated practice.

Clear examples of implementing a reasonable adjustment
Skill feels that the NSG should be strengthened by including clear examples of education providers agreeing and implementing reasonable adjustments. 

Recommendation: Skill would recommend using an example such as the one detailed below to illustrate the implementation of a reasonable adjustment by an education provider. 

	Example: Agreeing and implementing adjustments for disabled students
A student with cerebral palsy and no speech applied to a further education college. Several meetings were held with staff, the student and a parent to discuss courses and options available. College staff also visited the student’s school and home and liaised with the student’s social worker.

	A programme was specifically designed to meet the wishes of the student, with additional units added to create an individualised learning programme.

	Physical changes were made to the building, including alterations to an accessible toilet to include a hoist, rails and further washbasin facilities. A changing bed for personal care was purchased to enable the student’s care needs.



	The college consulted with a communication expert who had worked with the student previously, advising on communication methods. As a result, a communication guide was written and shared with all teaching staff and learning support assistants who work with the student. Staff have noticed visible improvements in communication in the short time that the student has been at the college.

	There are different funding streams available in the college to meet the learning needs of their students, such as Additional Learning Support. A learning support assistant has been employed by the college to provide academic support and computer software for the course has been bought. All staff working with the student were introduced to ensure that the student was comfortable with each member of staff.


Skill is concerned that the EHRC NSG does not explain adequately the failure to make a reasonable adjustment. The DRC guidance is explicit in stating that the DDA does not permit an organisation to justify failure to make a reasonable adjustment for any disabled person-staff, student, or service users- where the duty applies. It is a question of ‘reasonableness’ that alone determines whether the adjustment has to be made which includes factors such as the type of the service being provided, the nature of the service, its size and resources and the extent to which it is practicable for the adjustment to be put in place. The DRC guidance is explicit that even when an education provider’s specific disability budget has been exhausted, they will still be required to make a reasonable adjustment.

Skill feels that the EHRC NSG should be strengthened to highlight that an organisation cannot justify failure to make a reasonable adjustment for any disabled person, staff, student or service user where the duty applies. The duty to make reasonable adjustments requires education providers to take positive steps to ensure that disabled people can successfully access education, service or undertake employment.

Recommendation: Skill recommends that the EHRC NSG should be strengthened to highlight that an organisation cannot justify failure to make a reasonable adjustment for any disabled person, staff, student or service user where the duty applies.

Skill has concerns that the EHRC NSG does not explain comprehensively the concept of ‘treating disabled people more favourably’. The NSG simply states,

“In making some of these adjustments you are allowed to treat disabled people more favourably. However, this does not mean that you have to offer someone a place on a course just because they have a disability.” (End of section 1.7)

Skill does not feel that this section accurately highlights the concept of treating disabled people more favourably. Skill would like the end of section 1.7 to reflect that treating a disabled person more favourably does not mean simply offering someone a place on a course just because they have a disability when they are not qualified to be on the course. However, it might mean making adjustments to entry requirement policies to make them more flexible and applying reasonable adjustments to the course to ensure that the disabled student has equal opportunity to access the course, curriculum and materials.

Skill would like the EHRC NSG to state explicitly how treating disabled people more favourably is integral to tackling disability inequality and would like to see this explanation supported by a clear example of an education provider treating disabled people more favourably.

Recommendation: Skill recommends that the NSG explains thoroughly the principle of ‘treating disabled people more favourably’ and supports its explanation with examples of good practice of institutions’ policies and practices treating disabled people more favourably. Skill would recommend using a case study such as the one described below to illustrate how education providers should treat disabled people more ‘favourably’.

	Example: Student support services, FE College

	The majority of colleges and universities employ staff who have a specific remit for supporting disabled students. 

	Disability Support Coordinators in Bristol City College work with students to identify and implement the reasonable adjustments that they require to undertake their course of study.  In addition, they work to ensure disabled students have access to transport and travel training where necessary. Staff also assist students in dealing with other agencies such as local authorities.  This support is not provided to non disabled students.

	Skill is aware of many colleges and universities that follow this pattern in their delivery of support to disabled students. 


Skill feels that the EHRC NSG does not identify adequately the need for institutions to review student support. Presently, a failure to make reasonable adjustments for disabled students and prospective students amounts to discrimination under the DDA. To ensure that the institution can meet its duties, staff will need to listen carefully to the needs of disabled students. It is often impossible to establish adjustments for disabled students at the beginning of their learning experience at an organisation that are still relevant and appropriate at the end of their course. Therefore, adjustments should be, routinely and frequently reviewed. 
Recommendation: Skill recommends that the EHRC NSG highlight the need for organisations to listen to the needs of disabled students and to ensure that adjustments are routinely and frequently reviewed. Skill would recommend using a case study such as the one described below to illustrate this point:

	Example: Reviewing reasonable adjustments

A large FE college has revised its student’s individual learning plans (ILP) and tutorial procedures for one-to-one interviews between a tutor and a student. There are five prompts on the ILP that act as an aide of memoir for tutors. One of these is to discuss if the student is receiving additional support or if the adjustments are in place and, if so, whether, these are working well. Another provides an opportunity for disclosure by asking if the student would benefit from additional support. Five students discussed support requirements when the new paperwork was piloted in one section of the college. This has allowed the college to put adjustments in place for these students. 


Recommendation: Skill recommends that the NSG include a section with examples on access to information (including information about accommodation, college facilities, library and sports facilities etc).

Disabled Staff

Skill has concerns that the EHRC NSG does not detail the need for education providers to ensure that processes are in place to implement reasonable adjustments for disabled staff and to encourage a culture of disclosure. The NSG should reference the Code of Practice on employment to ensure that education providers are considering the needs of disabled students and disabled staff when making reasonable adjustments and meeting their duties under the Equality Act.

The DRC guidance includes a section on agreeing and implementing reasonable adjustments for disabled staff working in education providers. The section highlights that many colleges, universities and adult community education providers recognise that the processes for identifying, agreeing, implementing and monitoring reasonable adjustments for disabled students are more developed  and effective compared to the processes in place for disabled staff. The guidance emphasies that there should be an equivalent infrastructure in place for disabled staff. The guidance has a number of examples illustrating the importance of having processes in place to implement reasonable adjustments for staff and to encourage disclosure. 

Recommendation: Skill recommends highlighting the importance of implementing reasonable adjustments for disabled staff and of encouraging disclosure by disabled staff in the NSG. This section should cross reference to the Code of Practice on Employment and the Non-Statutory Guidance for Employers. This section should be supported by examples such as the one detailed below.

	Example: Implementing reasonable adjustments for disabled staff

	Disabled staff who disclose in the organisation, either at recruitment or after joining the organisation, automatically have a confidential interview with the personnel manager. Adjustments are agreed and consent is obtained to pass information on to relevant staff. Specialist advice is sought only if this is felt to be necessary by the personnel manager and the disabled person. The procedure has been promoted widely in recognition that any member of staff can also acquire an impairment at any stage during their employment at the organisation.

The Access to Work scheme can also give disabled people support with extra costs which may arise because of their needs. Access to Work pays towards the equipment disabled people need at work or paying for a support worker. It can also pay towards the cost of getting to work or for a communicator at job interviews.


Declaring a disability


Research has shown that a very large proportion of people who may be technically covered by the DDA definition of disability do not actually perceive themselves to be ‘disabled’. Students who may be covered by the DDA will use a variety of language to name and explain their ‘disability’ and the support they require. A range of questions need to be posed to take account of this and to ensure students provide relevant information to make clear their support needs. This might include questions about the nature of the support required and the barriers they are facing in college or university, as well as questions relating to specific impairments or health conditions.

 Section 1.7 of the EHRC NSG discusses reasonable adjustments and identifies specifically proactive ways that institutions can encourage people to declare their disability to allow for reasonable adjustments to be put in place. The NSG highlights proactive measures institutions can take to encourage students to declare their disability. This includes:

· Asking applicants to declare their disabilities on application and enrolment forms

· Publicising the provision that is made for disabled people, or providing opportunities for students to tell tutors/teachers or other staff in confidence

· Providing opportunities for students to tell tutors/teachers or other staff in confidence

· Asking students once they are on the course whether they need any specific arrangements because of an impairment 

· Explaining to students the benefit of disclosure and how this information will be kept confidential

· Ensuring that the atmosphere and culture at the institution or service is open and welcoming so that disabled people feel safe to declare a disability, safe in the knowledge that their information will be used only to put in place adjustments and that it will remain confidential.


Whilst Skill welcomes the proactive measures the NSG identifies that institutions should take to encourage people to disclose disabilities, Skill does not feel that the list is exhaustive. It is important that organisations should provide ongoing opportunities for disabled students to articulate their reasonable adjustment requirements, and not rely simply on admissions procedures for this activity.

Recommendation: Skill would recommend that the EHRC include the following measures to its NSG for institutions to adopt to encourage people to declare their impairments:

· Ensure that staff recognise the central importance of listening to disabled students and staff, asking them what works best for them and responding flexibly to their requirements.

· Ensure that meetings are conducted in ways which make them accessible to disabled students and staff members

· Where appropriate and with the student’s consent, liaise with others to establish the most effective adjustments for a particular student

· Develop means of passing on, with the individual’s consent, relevant information to other staff

· Ensure student progress review forms include a prompt for tutors to check if adjustments are working well and if any changes need to be considered

Skill would like the EHRC NSG to highlight the point that education providers should have clear and workable procedures to ensure reasonable adjustments are arranged appropriately and that institutions encourage disabled students to declare their disability. Skill would like to highlight the importance of ensuring a student’s declaration of disability is handled with care .  

Recommendation: Skill recommends adding in the sentence to Section 1.7 in the EHRC NSG

‘It is important that you ensure that the information disclosed by the student is passed on appropriately and with the student’s permission’.

Leadership and embedding disability equality

Skill feels that the importance of leadership and embedding disability equality needs to be highlighted in the EHRC NSG. It is important that the NSG identifies and emphasises the fact that change starts at the top and that strong, clear and consistent leadership is the key to achieving change and disability equality. The DRC guidance dedicates a chapter to the issue of ‘leadership and embedding disability equality.’ This chapter identifies the need to bring about the change that tackles discrimination and promotes equality for disabled people. The change required to bring about disability equality is a long-term process dependent upon:

· Commitment from senior managers

· A partnership with disabled people

· Embedding disability equality in all core processes

· A willingness among all staff to learn, adopt and to ultimately embrace change, taking responsibility to promote disability equality within their job role, whatever the role may be.

Recommendation:  Skill recommends that the NSG highlights the importance of leadership and embedding disability equality in the practices and policies of education providers.

Involving disabled people

Skill has particular concerns that the proposals in the Equality Act to replace the Disability Equality Duty with the Public Sector Equality Duty that will cover all 8 protected characteristics will be regression from progress made under the DDA. In particular, Skill would like the NSG to highlight the importance of involving disabled people in making organisations’ practices and policies inclusive, in voicing the barriers disabled people face and in identifying what can be done to address these barriers. 

Recommendation: Skill recommends that the NSG highlights the importance of involving disabled people in making organisations’ practices and policies inclusive in voicing the barriers that disabled people face and; in identifying what can be done to address these barriers.     

 Q4 Do you find the structure of this Chapter easy to follow?

 Tend to agree 

Q6 Have we linked to other sources of information appropriately?

 Tend to disagree 

Q7 If you disagree strongly or tend to disagree please identify the links in this Chapter you feel are inappropriate or missing and/or tell us how they could be improved. Please write in the box below.

Chapter 2: Tackling inequality in education through the equality duties

Q1 How much of this Chapter have you read?

 All

 Q2 To what extent do you agree or disagree that this Chapter explains clearly what is and what is not covered by the Guide?

 Tend to disagree  

Q3 If you disagree strongly or tend to disagree please tell us where the explanation in this Chapter is unclear and /or how it could be improved. Please write in the box below.

Reinforcing why disability inequality is important

Skill has serious concerns that chapter 2 does not explain sufficiently why tackling disability inequality in education is important and does not address sufficiently or explain how the Public Sector Equality Duty (PSED) will be implemented.

Section 2.1 aims to provide an overview of why tackling inequality in education is important and identifies some key points on major inequalities in education. 

The only reference given to disabled people in the context of inequalities in education is around bullying of disabled people.  Skill would like the NSG to reflect more broadly the real inequalities that exist for disabled people in education to underpin tackling disability inequality as a priority for education providers.

Recent statistics collated in the Leonard Cheshire Disability Review 2009 show that 11% of their 1253 respondents who were disabled before they had completed their formal education left school without any qualifications, which is a notable contrast to official figures which estimate that, 1.6 % of young people in England had no formal qualification by the end of their last year of compulsory schooling
.  Nationally, disabled people are only half as likely the general population to be qualified to degree level and 26 % of disabled people have no qualifications at all, compared to 11 % of non-disabled people
. While increasing numbers of disabled people are entering post-school education, they are still not achieving education outcomes on par with their non-disabled peers. According to the DRC, education for disabled students does not result in desired employment with only 50% of disabled adults being employed compared with 81 % of the non-disabled adult population
.

Recommendation: Skill recommends that the NSG (section 2.1) is amended to more accurately reflect the wide ranging inequalities that exist for disabled people in education. This should be supported by clear statistical evidence of the inequalities that exits for disabled people in education and the negative impact this has on their progression to employment.

Public Sector Equality Duty

Skill does not feel that the NSG explains sufficiently how the Public Sector Equality Duty (PSED) will tackle disability inequality in education nor does it specify how the equalities duties will be implemented.
The information included in the NSG on the equality duties is very limited and suggests only that public bodies start collecting more data on all eight equality strands. The NSG does not explain in any depth, how the PSED will hold public bodies to account on disability equality and whether this will be maintain progress made on disability equality and mainstreaming through the Disability Equality Duty (DED) under the Disability Discrimination Act 2005. Skill supports the ethos behind the DED to mainstream disability into policies, systems and processes throughout all functions of a public body.

The NSG states that the EHRC will produce new guidance on PSED by December 2010, which will presumably include guidance on the specific duties that public bodies will have under the PSED. Skill has further concerns that the specific duties on public bodies under the PSED proposed by the Government Equalities Office would be a huge step backwards if public bodies could set their own equality objectives and only have to take proportionate action to achieve them. 

The proposals detail how equality objectives are to be developed: ‘taking into account certain priority areas’. Skill seeks clarification on how the equality objectives will be developed and what the ‘certain priority areas’ will be. Skill is concerned that the introduction of targeted equality objectives will be a step backwards in the push to mainstream disability equality. Restricting the requirement may lead to public bodies limiting their planning to areas they can easily measure and achieve instead of focusing on mainstreaming. 

Currently public bodies develop action plans covering all departments in order to work toward mainstreaming disability. If objectives were limited to specific equality strands as well as specific departments then the gains made on mainstreaming disability equality will be lost.

Recommendation: Skill recommends that the NSG should be amended to include more in depth and quality information around what how the Public Sector Equality Duty will be implemented and how it will maintain the level of progress on disability equality and mainstreaming achieved by through the Disability Equality Duty under the Disability Discrimination Act. 

Q4 Do you find the structure of this Chapter easy to follow?
 Tend to agree 
Q5 If you disagree strongly or tend to disagree please tell us where the structure of this Chapter is difficult to follow and /or how it could be improved. Please write in the box below.          
Q6 Have we linked to other sources of information appropriately?

Tend to disagree 
 Q7 If you disagree strongly or tend to disagree please identify the links in this Chapter you feel are inappropriate or missing and/or tell us how they could be improved. Please write in the box below.
Skill feels that Chapter 2 of the NSG needs to be cross-referenced to the NSG on the Public Sector Equality Duty (PSED) when it is published and to other publications by the Government Equalities Office and the Equality and Human Rights Commission on the PSED and the equality strands.

Chapter 3: Schools Duties

Q1 How much of this Chapter have you read?
      All 

Q2 To what extent do you agree or disagree that this Chapter explains clearly what is and what is not covered by the Guide?

 Tend to disagree 

Q3 If you disagree strongly or tend to disagree please tell us where the explanation in this Chapter is unclear and /or how it could be improved. Please write in the box below.

Skill feels that Chapter 3 is inadequate in its present form. Skill feels that Chapter 3 does not make clear what duties schools already have and must continue to meet and what the Equality Bill requires of them as new duties. 

Skill recommends that Chapter 3 states:

a) what schools are already required to do, and must continue to do and;

b) what the Equality Bill requires of them as new duties

Skill feels that the NSG does not include the same level of detail for schools’ duties to meet the needs of disabled people as Chapter 4 on FE and HE providers’ duties. The FE and HE sections of this NSG include all the headings detailed below:

· Admissions

· Teaching and learning

· Transition

· Curriculum design (with examples of work experience and school trips)

· Careers education, information, advice and guidance

· Work experience and field trips

· Assessments (on entry and throughout their school years)

· Staff training and development (inc Governors and leadership teams)

· Involvement of pupils and parents/carers (e.g. communication of policies and procedures in prospectus)

· Classroom/learning assistants 

Skill feels that it would be valuable to use the same headings used for FE and HE providers in Chapter 3 to reinstate that schools should be considering the same policy and practices as FE and HE providers, with regard to their disabled students.

Recommendation: Chapter 3 should include the same detail for duties schools have toward disabled students as does Chapter 4 for FE and HE providers.

Chapter 3 should clarify schools duties under the headings listed above and should give examples for each.

Skill recommends that the NSG explains that disabled young people covered by the Equality Act may be termed differently depending on the sector. It is important that professionals are aware that disabled young people in the schools sector are usually defined as having ‘Special Educational Needs’ or accessing support on ‘School Action’ or ‘School Action Plus’. Disabled people in the FE sector are usually defined as having ‘Learning Difficulties and/or Disabilities’ as per the definition introduced by the Learning and Skills Act 2000.

Recommendations: 

Skill recommends that the NSG state that terminology used to define disabled young people and their learning and support needs varies depending on the sector. Skill recommends that the NSG state the definitions used in the schools and FE sector so that practitioners are aware of the range of terminology used to describe students who are covered by the Equality Act.

Skill welcomes progress made under the Equality Act with regards to the new duty for schools to provide auxiliary aids and services to disabled children under their duty to provide reasonable adjustments. This will sit alongside Special Educational Needs and Disability Act (SENDA) 2001 meaning that both children within the Special Educational Needs (SEN) framework but also those with needs who do not have a Statement of SEN will be covered. 

The latest national statistics on SEN produced by the Department for Children, Schools and Families
 (DCSF) show that in January 2009 the number of young people at school with a statement of SEN is a very small minority of those with identified learning difficulties. 2.7 per cent (221,670) of pupils across all schools in England had statements of SEN. The data shows that over 55 per cent of young people with a statement of SEN are in mainstream schools, not Special Schools. In 2009 there were some 1,433,940 pupils with SEN without statements representing 17.8 per cent of pupils across all schools. This includes young people on School Action and School Action Plus with disability related support needs. In addition there will be young people at school whose learning difficulty has not yet been recognised. 

The duty for schools to provide auxiliary aids and services for disabled or prospective pupils goes some way towards ensuring that all disabled children and young people in schools, whether identified as having SEN or not, will be protected under new Equality legislation. Whilst Skill welcomes this measure, we do not feel that the EHRC NSG explains the new duty to schools and practitioners in sufficient detail. The NSG simply states that the under the new duty schools would have the responsibility of providing auxiliary aids and services, 

“Such as extra equipment or support for disabled pupils or prospective pupils” (End of section 3.2).

Skill does not feel that this explanation sufficiently explains to schools what their responsibilities will be under the new duty. Skill has concerns that the costs of providing auxiliary aids and services will be considered by schools when making adjustments and may prevent schools from meeting their duties unless the NSG and Code of Practice is exact and explicit in its explanation of how schools are expected to provide auxiliary aids and services to disabled pupils. Skill feels that the NSG should include clear examples of how schools can provide auxiliary aids and services to support its explanation of the duty. This should make clear the requirement to have a clear and transparent process of assessment of need that involves the views of the young person and his/her parents or carer.

Recommendation: Skill recommends that the EHRC NSG identify in more detail what the duty for schools to provide auxiliary aids and services to disabled pupils will require schools to implement. Skill would like to see this explanation supported by clear examples of what providing an auxiliary aid or service would look like.

Skill would like the NSG to state who in the school is legally responsible if the school fails to provide appropriate auxiliary aids and services and how they will be held to account.

Recommendation: Skill recommends that the NSG state clearly who in the school is legally responsible if the school fails to provide appropriate auxiliary aids and services and how they will be held to account.

Q4 Do you find the structure of this Chapter easy to follow?
 Tend to disagree 
Q5 If you disagree strongly or tend to disagree please tell us where the structure of this Chapter is difficult to follow and /or how it could be improved. Please write in the box below.       

Skill feels that Chapter 3 should follow the structure and headings used in Chapter 4 which details the duties FE and HE providers have in meeting the need of disabled people.   
Q6 Have we linked to other sources of information appropriately?

Tend to disagree 
 Q7 If you disagree strongly or tend to disagree please identify the links in this Chapter you feel are inappropriate or missing and/or tell us how they could be improved. Please write in the box below.
Skill feels that Chapter 3 is inadequate in terms of its links to other sources of information. Chapter 3 should be supported by other relevant publications and strategies that place in context the duties schools have toward disabled students.

Recommendation: Skill recommends that Chapter 3 is cross-referenced to 

· Equality Impact Assessments

· Ofsted Framework

· The Lamb Enquiry 

· Autism Act and Local Authorities’ requirements to draw up a strategy for autistic adults – based on the knowledge of this group from statutory schooling and their progression needs

· The Apprenticeships, Skills, Children and Learning Act 2009 

· The National Commissioning Framework

Chapter 4: FE and HE Providers
Q1 How much of this Chapter have you read?

 All 

 Q2 To what extent do you agree or disagree that this Chapter explains clearly what is and what is not covered by the Guide?

 Tend to disagree 

Q3 If you disagree strongly or tend to disagree please tell us where the explanation in this Chapter is unclear and /or how it could be improved. Please write in the box below.

Admissions

Skill has concerns that information covered in Chapter 4 of the EHRC NSG is not discussed in enough detail. Issues such as how to ensure policy and practices relating to course requirements, marketing a course, recruitment activities and selection processes are non discriminatory (Section 4.3) are discussed briefly and are not supported by examples of good practice. The guidance on the DDA published by the DRC dedicated notably more to the explanation of such activities and included examples to support its explanation. Skill would like the EHRC NSG to discuss in more depth how education providers can ensure their policies and practices relating to admissions (Section 4.3) are non –discriminatory and meeting the needs of disabled people.

In particular Skill feels that the NSG should strengthen its explanation of ensuring that course requirements are non-discriminatory. The NSG should highlight that applying a blanket policy to course requirements without having regard to the needs of disabled people can be tantamount to indirect discrimination. Skill feels that a better example should support the NSG’s explanation of ensuring that course requirements are non-discriminatory, e.g. a learner on the autistic spectrum unable to meet the criteria of applying ‘informal and formal language appropriately’ on an English Entry level 3 speaking and listening examination.

Recommendation: Skill recommends that the NSG highlight that FE and HE providers should not apply a blanket policy to their course requirements, as rigid course requirements can discriminate against disabled learners. This explanation should be supported by a clear example of how rigid course requirements can discriminate against disabled learners.

Recommendation: Skill recommends that the NSG be amended to include more detail and examples of good practice to explain how an education provider can meet the needs of disabled people through its course requirements, marketing activity, recruitment activities and selection processes.

Skill feels that staff involved in marketing have a very important role to play in the implementation of equality legislation. Skill welcomes the EHRC NSG reference to the role education providers play in marketing a course and ensuring that it is not discriminatory. However, Skill feels it is important to highlight that as well as providing information in alternative formats, marketing teams should also ensure that any adjustments the organisation makes for disabled people are clearly stated and include details about where further information can be found.

Recommendation: Skill recommends that the EHRC NSG highlight that as well as providing information in alternative formats, marketing teams should also ensure that any adjustments the organisation makes for disabled people are clearly stated and include details about where further information can be found.

Induction

Under equality legislation, education institutions must not discriminate in their induction procedures for their staff and students. Skill has concerns that the EHRC NSG section on Inductions is very brief and the examples do not adequately support the explanation given. Skill would recommend the explanation around ensuring process and practices relating to inductions are inclusive needs to be improved to support examples cited.

Recommendation: Skill would recommend the NSG improves its explanation around ensuring process and practices relating to inductions are inclusive to support examples cited.

Teaching and Learning

Skill has serious concerns that the EHRC explain sufficiently issues around ensuring that teaching and learning practices are inclusive and non-discriminatory. It is unlawful for education institutions to discriminate against a disabled student in any teaching and/or learning activities.

Anticipatory Duty

 Providers must ensure that teaching and learning is inclusive for all students, including disabled students. The anticipatory duty requires that teaching staff anticipate the needs of disabled students regardless of whether or not they have disabled students in their classes. Ensuring teaching and learning is accessible to all students requires more than just making individual reasonable adjustments. It involves embedding accessibility for the full range of students into every aspect of teaching and learning. Skill feels it is important that the EHRC NSG provides a full explanation of all aspects of teaching and learning and provides examples to support its explanations.

Recommendation: Skill feels it is important that the NSG provides a full explanation of all aspects of teaching and learning and provides examples to support its explanations.

Recommendation: Skill recommends that the NSG highlights sufficiently that it is unlawful for education institutions to discriminate against a disabled student in any teaching and/or learning activities. Skill recommends inserting the following wording into the NSG,

“Inclusive teaching involves staff:

· understanding the impact of different impairments or medical conditions on teaching and learning

· anticipating the requirements of disabled students

· developing a range of teaching strategies

· building accessibility into all planning activities

· being reflective practitioners, continually reviewing the effectiveness of their practice to improve inclusion.” 

Curriculum design

Skill feels the EHRC NSG section 4.4 on curriculum design should be strengthened with an example of good practice on inclusively designing the curriculum. It is important that the NSG carefully examines the curriculum to see where there might be barriers for certain students and how to make the curriculum more accessible. An example of this could be delivering in smaller sessions or using practical examples or activities.

Recommendation:  Skill feels the NSG section 4.4 on curriculum design should be strengthened with an example of good practice to show inclusive curriculum design.

Field trips and Work Placements

Skill feels that the EHRC NSG section that discusses field trips and work placements could be strengthened to better meet the needs of disabled people. It is important the NSG demonstrates the importance of careful planning for the likely requirements of disabled students when taking part in field trips or placements. 

Skill is concerned that the subject of ‘Study Abroad’ is not covered in this section. Skill feels that the NSG should be amended to include a section on ‘Study Abroad’ to highlight the importance of careful planning for the likely requirements of disabled students.

Recommendation: Skill recommends that the NSG demonstrates the importance of careful planning for the likely requirements of disabled students when taking part in field trips or placements. 

Recommendation: Skill recommends that the NSG include a section on ‘Study Abroad’ which highlights the importance of careful planning for the likely requirements of disabled students, with regard to study abroad.

In particular, Skill has concerns around the explanation the EHRC NSG gives to work placements and the rights of disabled people. Ensuring that work placements for disabled students are effective and successful requires careful planning. When selecting employers who will provide work placements, education providers need to ensure that their employers are aware of their statutory duties under equality legislation. In allocating work placements, educational providers need to be aware of any barriers that might make it difficult for disabled students to access the placement. This might at times mean treating disabled students more favourably than others, for example a college might have a policy of allocating placements randomly. They might need to amend this, for example for a disabled student who experienced fatigue in long journeys, by selecting a placement for this student that did not involve excessive traveling. When a disabled student is attending a work placement, there needs to be clear communication between the education organisation and the employers. This needs to include formal arrangements, and any arrangements which are put in place should be regularly monitored to ensure the student is getting the most out of the placement.

Recommendation: Skill recommends that the NSG is strengthened to reflect the following points with regard to disabled students:

· When selecting employers who will provide work placements, education providers need to ensure that their employers are aware of their statutory duties under equality legislation

· In allocating work placements, educational providers need to be aware of any barriers which might make it difficult for disabled students to access the placement and to discuss with the student and employer what adjustments are necessary to overcome the barriers

· When a disabled student is attending a work placement, there needs to be clear communication between the education organisation and the employers. This should include formal arrangements between the education and work place provider. Any arrangements which are put in place should be regularly monitored to ensure the student is getting the most out of the placement.

Assessments

Skill recommends that the NSG section on ‘Assessments’ clarifies that the section is discussing academic assessments as opposed to assessment of disabled students’ learning needs.

Recommendation: Skill recommends that the NSG clarifies that the sections is discussing academic assessments as opposed to assessment of disabled students’ learning needs.

Skill welcomes the EHRC NSG explanation of ensuring that reasonable adjustments are made for disabled students in relation to assessments. The NSG explains that such adjustments are not intended to compromise the qualification itself.  It highlights that the fact that standards by which an education provider judges performance must be genuine competence standards.  Direct discrimination can never be justified, even in relation to competence standards and FE and HE providers are under a duty to make reasonable adjustments to their assessment methods, even though not to the application of the competence standard itself. 


Skill feels the NSG could be improved to state that that it is important to ensure not only that adjustments available for disabled students for assignments, assessments and examinations are made but also that they are communicated effectively to all students and teaching staff. Education providers should have a policy that anticipates the requirements of disabled students and is sufficiently flexible to respond to individual requirements. It is equally important that education providers involve disabled people to consult whether the arrangements for examinations and assessments are working successfully for all students.

Skill supports strongly the intentions set out in the ‘Fair access by design: Guidance for awarding bodies and qualifications regulators on designing inclusive qualifications
.’ This guidance is being written by a sub group of the Access to Assessment and Qualifications Advisory Group and includes regulators and disability organisations. The ethos of this document is that qualifications should be designed as inclusively as possible from the beginning so that the need for access arrangements, reasonable adjustments and special considerations are limited to a few cases. While there is commitment to this in the ‘Equality, access and inclusion’ section, access is something that should be considered at design stage and not as an equality ‘bolt on.’

Recommendation: The NSG should be strengthened to highlight the fact that qualifications should be designed in an inclusive manner so as to minimise the need for access and arrangements and reasonable adjustments.

Recommendation: Skill recommends that the NSG specifies that education providers have a policy outlining that adjustments are available for disabled students for assignments, assessments and examinations are made but also that the policy is communicated effectively to all students and teaching staff. 

Skill recommends that the NSG specify that education providers should have a policy that anticipates the requirements of disabled students and is sufficiently flexible to respond to individual requirements.

Skill recommends that the NSG specify that it is equally important that education providers involve disabled people to consult whether the arrangements for examinations and assessments are working successfully for all students.

Staff training and development

Skill has concerns that the EHRC NSG does not address staff training and development needs. To implement disability equality, it is essential that all staff have an awareness of equality legislation and appreciate the implications for their job roles and responsibilities. It is important that organisations embed this training within induction for new staff, and provide regular ‘updating sessions’. Skill believes that the NSG should highlight the importance for education providers to implement robust equality monitoring measures.

Recommendation: Skill recommends that the NSG should specify that organisations address staff training and development needs to implement disability equality through training and regular ‘updating sessions’. This should include managers, teachers, Learning support assistants, administrators, catering, cleaning and security staff.

 Q4 Do you find the structure of this Chapter easy to follow?
Tend to agree 

Q5 If you disagree strongly or tend to disagree please tell us where the structure of this Chapter is difficult to follow and /or how it could be improved. Please write in the box below.              
Q6 Have we linked to other sources of information appropriately?

 Tend to disagree 

Q7 If you disagree strongly or tend to disagree please identify the links in this Chapter you feel are inappropriate or missing and/or tell us how they could be improved. Please write in the box below.

 Q8 Are the definitions you need included?

 Tend to agree

Chapter 5: Local / Education Authorities and schools providing FE & HE courses
Q1 How much of this Chapter have you read?

 All

 Q2 To what extent do you agree or disagree that this Chapter explains clearly what is and what is not covered by the Guide?

 Tend to disagree 

Q3 If you disagree strongly or tend to disagree please tell us where the explanation in this Chapter is unclear and /or how it could be improved. Please write in the box below.

With regard to Section 5.3 (Enrolment) and Section 5.4 (Providing education and access to a benefit, service or facility and exclusions), please see Skill’s comments under Chapter 4, Sections 4.3 and 4.4 as they apply generally to Local Authorities’ and schools’ responsibilities towards disabled learners in their enrollment practices and in their provision of FE and HE.

  Q4 Do you find the structure of this Chapter easy to follow?
 Tend to agree 

Q5 If you disagree strongly or tend to disagree please tell us where the structure of this Chapter is difficult to follow and /or how it could be improved. Please write in the box below.            

Q6 Have we linked to other sources of information appropriately?

 Tend to disagree 

Chapter 6: General Qualifications Bodies
It is important to include an introductory paragraph that guidance on work related qualifications is in the NSG for Employers. Similarly it will be useful to link to the Statutory Code of Practice that Skill understands will be produced for all qualifications.
 

In addition to giving examples of general qualifications it may be useful to give examples of qualifications that are not covered in this section. Examples are listed below.

· Any organisation/body which confers a diploma on people pursuing a particular trade (such as plumbing), even if the diploma is not necessary to pursue a career in that trade but shows a person has reached a certain standard,

· Colleges (or sometimes schools) offering BTEC courses,

· Colleges offering NVQ courses,

· The General Teaching Councils (in conferring qualified teacher status),

· The General Medical Council,

· Council for Awards in Children’s Care and Education.

Recommendation: Skill recommends adding an introductory paragraph to explain where Qualification Bodies delivering work related qualifications are in relation to this guidance.

6.1 What is a General Qualification Body?

The section on General Qualifications (GQs) is important as these are often seen as gateway qualifications to further education, training and work. While the qualifications covered will be prescribed in regulations there are likely to be qualifications in addition to those currently on the list. Notably the 14-19 Diploma should be added, while ‘Key Skills’ will be replaced by ‘Functional Skills.’ In addition there are likely to be other qualifications under the Qualifications and Curriculum Framework (QCF) which will need to be listed here.

Recommendation: The list of qualifications will need to be amended when regulations are written.

6.2 What are the duties?

The first bullet in this section needs to reflect an amendment to the bill. This amendment clarified that it is illegal for institutions conferring qualifications on disabled people who are not students of their institution to discriminate.

Recommendation: Clarify that institutions should not discriminate against disabled candidates even if they are not students of that particular institution.

Under the third bullet under ‘more information’ it must be made clear that general Qualification bodies should not display information on the qualification that might ‘disclose’ that the individual has a disability. Doing so might expose the disabled person to future discrimination. It should therefore clarify that a ‘special arrangement’ is a reasonable adjustment. 

Recommendation: This should be reworded to read ‘You must not place any terms on the award of a qualification which would be discriminatory, such as a symbol on a general qualifications certificate indicating that special arrangements or reasonable adjustments had been made for the candidate’

What responsibility do examination centres have for candidates taking our examinations? 

While centres also have a duty to make adjustments General Qualification Bodies also have the duty as described above and in the event of a failure to make an adjustment liability may well fall on both organisations. As stated in the text communication is vital.

6.3 How the reasonable adjustment duty applies

It is important that this section includes examples on how reasonable adjustments can be applied by Qualification Bodies but also access centres. There are many examples which can be taken and adapted from the DDA Code of Practice for Qualification Bodies. 

Making changes to provisions, criteria or practices
Disabled students are often disadvantaged due to the rigidity of assessment procedures and practices. Designing qualifications in an inclusive way is key as is allowing for the flexibility to implement reasonable adjustments.

	Example of a reasonable adjustment to a provision, criteria or practice.
A general qualifications body regularly publishes a list of the approved access arrangements. In the light of comments from candidates, centres and organisations representing disabled people, it regularly reviews these arrangements to ensure that the criteria set out are fit for purpose. It also ensures that there are arrangements in place for requests for reasonable adjustments that are not covered in the guidance on access arrangements.


	Example of a reasonable adjustment to a provision criteria or practice

A woman with a mental health issue is informed that an oral examination for a relevant general qualification in French has been arranged for 8:30 am. The timing of the examination would substantially disadvantage the woman, because a temporary side effect of her medication is extreme drowsiness for several hours after taking her morning dose – which prevents her from concentrating well. The general qualifications body agrees to her request to take the examination later in the day. This may be a reasonable adjustment for the body to make.


Providing auxiliary aids and services 

It must be absolutely clear here that auxiliary aids
	Example of providing auxiliary aids and services 

A candidate for a written examination for a relevant general qualification has a visual impairment. The general qualifications body conferring this qualification allows this candidate the option of accessing and taking the examination using specially adapted suitable computer software, with extra time to sit the examination if required, or permits the candidate to use a reader and a scribe. Subject to the individual requirements of this visually impaired candidate, any of these measures may be a reasonable adjustment.


Overcoming physical features

Overcoming physical features will often fall to the assessment centre so it is crucial that the General Qualification passes on details of adjustments needed.

	Example showing the need to overcome physical features

An assessment centre might have to make structural or other physical changes such as: widening a doorway, providing a ramp or moving furniture for a wheelchair user; relocating light switches, door handles or shelves for someone who has difficulty in reaching; providing appropriate contrast in décor to help the safe mobility of a visually impaired person.


An amendment clarified that under the duty to make reasonable adjustments steps must be taken where appropriate to provide ‘a reasonable means of avoiding it’ if it cannot be altered.

Recommendation: An example should be written demonstrating how a reasonable means of avoiding a physical feature must be found if the physical feature cannot be adjusted.

How can we ensure that the integrity of our qualifications is maintained whilst still complying with our duties? 

Skill has worked within the area of access to qualifications together with disabled people and through numerous forums. Guidance produced by the EHRC is of vital importance and must set the bar high for disabled people. The focus of this chapter must serve to advance a culture change within the qualifications system. This section should be renamed: ‘How to design and deliver qualifications inclusively for disabled people’

At its heart is the need to develop a system which is inclusive and flexible for all, that minimises the need for reasonable adjustments and views exemptions as a failure by the Qualification Body.

Recommendation: Skill recommends rewording the first bullet to emphasise that designing in inclusivity within qualifications is the most effective way of ensuing their integrity.

Qualification bodies should set out to design qualifications which are inclusive and flexible. Instead of thinking about where reasonable adjustments and special arrangements might apply, thought should be given to ensuing that qualifications can be completed in a highly individualized way where a wide range of assessment methods can be used.

The second bullet should attempt to highlight that in some cases the regulator can determine that a part of the qualification should not be subject to a reasonable adjustment. This is about recognizing that in order to maintain the integrity of the qualification it must reflect the candidate’s competence.

Recommendation: Skill recommends rewording one of the bullets to show how the regulator has a power to determine the part of a qualification is not subject to a reasonable adjustment. In doing this however the regulator must confirm that this part is integral to the qualification. To do this the regulator must consult with disabled people and organisations representing them. Any areas that are not subject to a reasonable adjustment will be reviewed regularly.

Recommendation: Skill recommends that the third bullet should be amended to make it absolutely clear that an exemption is a last resort and used in only a very limited number of circumstances. As above any areas where exemptions have taken place will be reviewed regularly.

The fifth bullet needs to be amended. While it is important that disabled candidates are aware that their qualifications are not inferior because of reasonable adjustments wider communication is also important. 

Recommendation: Skill recommends that the fifth bullet should be reworded to emphasise that the regulator should together with the General Qualification bodies communicate that they are working towards designing an inclusive system that whilst flexible preserves the integrity of qualifications.

Chapter 7: Dispute Resolution and Enforcement

Q1 How much of this Chapter have you read?

 All
 Q2 To what extent do you agree or disagree that this Chapter explains clearly what is and what is not covered by the Guide?

 Tend to disagree 

Q3 If you disagree strongly or tend to disagree please tell us where the explanation in this Chapter is unclear and /or how it could be improved. Please write in the box below.

Accessibility of complaints and appeals procedures

Skill feels that the EHRC NSG should be strengthened to highlight the fact  that all complaints and appeals procedures should be accessible for disabled people. Disabled people should also be involved in discussing how complaints and appeals procedures might be improved.              

 Recommendation: Skill recommends that the EHRC NSG be strengthened to highlight the fact that all complaints and appeals procedures should be accessible for disabled people and should involve disabled people in discussing how complaints and appeals procedures might be improved.

The disruption complaints and appeals present for disabled young people are very damaging to the continuity of their learning and progress.  Therefore, Local Authorities, schools, FE and HE providers should have policies and procedures in place that are designed to avoid disputes in most cases and are seen only as a last resort.              

Recommendation: Skill recommends that the NSG highlights the disruption complaints and appeals present for disabled young people’s learning and progress. The NSG should state that Local Authorities, schools, FE and HE providers should therefore have policies and procedures in place that are designed to avoid dispute in most cases and are seen only as a last resort.

Chapter 8: Education - Related Provision 

Q1 How much of this Chapter have you read?

 All
 Q2 To what extent do you agree or disagree that this Chapter explains clearly what is and what is not covered by the Guide?

 Tend to disagree 

Q3 If you disagree strongly or tend to disagree please tell us where the explanation in this Chapter is unclear and /or how it could be improved. Please write in the box below.

Skill feels that Chapter 8 has not included some key institutions that provide education to disabled people and should therefore be subject to the duties brought forward by the Equality Act.

 These institutions include:

· Pupil Referral Units,

· Young Offender Institutions

· Home education and E-learning (schools, FE and HE)

· Specialist Designated Institutions 

· Residential specialist provision

· Adult Community Education and informal adult learning that is provided or sub contracted by Local Authorities

· Workers Education Association

· Third Sector learning providers

Recommendation: Skill recommends that the status of each of these types of provider in relation to the Equality Bill should be made quite clear in the NSG.

Equality and Diversity integrated into Ofsted Inspections

Skill welcomes that the NSG specifies that equality and diversity is now a ‘limiting judgment’ in Ofsted inspections (Section 8. 2). This is progress in embedding equality and diversity into organisations’ policies and practices as it means that if equality measures are not being implemented effectively this will restrict the overall inspection grade of a provider. However, Skill feels that this section needs to explicitly state that ‘Equality and Diversity’ measures include how providers are meeting the needs of their disabled students.

Skill feels that the NSG should be strengthened to include a clear example of how schools and Early Year Providers’ Ofsted grade will be restricted if they do not comprehensively embed equality and diversity into their practices, policies and procedures. 

Recommendation: Skill recommends that the EHRC NSG includes an example of how equality and diversity is now a ‘limiting judgment’ in Ofsted inspections specifically in relation to disability.

Education and Children’s Services Provided by Local Authorities

Section 8.4.1 discusses education and children’s services provided by Local Authorities in England and Wales. It relates to a service to the public, a service to a sector of the public, the exercise of a public function. This section should be cross referenced to the Codes of Practice and Non-Statutory Guidance on Public Services, Functions and Associations. 

Although the NSG lists examples of education and children’s services Local Authorities might provide, the NSG could be strengthened by including clear examples of how Local Authorities should meeting their equality duties in implementing their prescribed functions. Examples of this might include: Connexions, s139A assessments for disabled young people, and the National Commissioning Framework. The NSG should highlight that Local Authorities should use the principle of treating disabled people more favourably in ensuring that the services they provide are fully inclusive and accessible. 

Recommendation: Skill recommends that the NSG includes clear examples in section 8.4.1 of how Local Authorities, in implementing their functions, can meet the needs of disabled people and meet their duties across all the equality strands.

Recommendation: Skill recommends that the NSG should highlight that Local Authorities should use the principle of treating disabled people more favourably in ensuring that the services they provide are fully inclusive and accessible.
What does it mean in practice?

Skill has concerns that Sections 8.3, 8.4 and 8.5 of the NSG have a paragraph with the sub-heading ‘What does this mean in practice?’ Under each section, the NSG states, 

“Everything that you do needs to be non-discriminatory and this may require regular reviews of practices, policies and procedures to ensure they do not discriminate against people with a protected characteristic (see Chapter 1 of the Services Guidance). 

The equality duties will help to ensure all your activities are non-discriminatory.  For example, you will already be carrying out equality impact assessments under race, disability and gender equality duties and these will provide a useful platform on which to meet your legal responsibilities towards people with the range of protected characteristics under the Act.”

The NSG should explain in more depth how organisations can ensure that their practices, policies and procedures are non-discriminatory and cross reference to other relevant sections of the NSG and Codes of Practice.

 For example, under Section 8.5 which identifies statutory duties for Student Unions, it would be useful to have a clear example of how a Student Union could implement non-discriminatory practices, policies and procedures. 

Recommendation: Skill recommends that Sections 8.3, 8.4 and 8.5 explain in more depth how organisations can ensure that their practices, policies and procedures are non-discriminatory and cross reference to other relevant sections of the NSG and Codes of Practice.

Recommendation: Skill recommends that Section 8.5 (Student Unions) explains in more depth how Student Unions can ensure that their practices, policies and procedures and non discriminatory. This should be supported by a clear example, such as the one detailed below:

	Example: Student Union’s Consultation with Disabled Learners

One student union organised a consultation day with current disabled students to ensure that it could offer fully accessible events during Freshers’ Week.  One of the main events that took place was a debate featuring some local celebrities and as a result of the feedback the union considered how to ensure the debate was accessible to all people who wished to participate in it.


  Q4 Do you find the structure of this Chapter easy to follow?

Tend to agree 

 Q5 If you disagree strongly or tend to disagree please tell us where the structure of this Chapter is difficult to follow and /or how it could be improved. Please write in the box below.

  Q6 Have we linked to other sources of information appropriately?

Tend to disagree 

 Q7 If you disagree strongly or tend to disagree please identify the links in this Chapter you feel are inappropriate or missing and/or tell us how they could be improved. Please write in the box below.

Skill recommends that Chapter 8 is linked to 

· NSG on the Public Sector Equality Duty

· School and LA policies on bullying and harassment on the grounds of disability.

· Section 8.4.1 specifically should be cross referenced to the Codes of Practice and Non-Statutory Guidance on Public Services, Functions and Associations.

 Q8 Are the definitions you need included?
Tend to disagree 







� Work and Pensions Select Committee, 'The Equality Bill: how disability equality fits within a single Equality Act', HC 158-I and II, 29 April 2009


� Disability Review 2009, Leonard Cheshire Disability, � HYPERLINK "http://www.lcdisability.org/?lid=8452" �http://www.lcdisability.org/?lid=8452�


� Disability Review 2009, Leonard Cheshire Disability, � HYPERLINK "http://www.lcdisability.org/?lid=8452" �http://www.lcdisability.org/?lid=8452�


� Understanding the Disability Discrimination Act, Disability Rights Commission 2007. 


� � HYPERLINK "http://www.dcsf.gov.uk/rsgateway/DB/SFR/s000852/index.shtml" �http://www.dcsf.gov.uk/rsgateway/DB/SFR/s000852/index.shtml�





� Pg. 129, ‘Understanding the Disability Discrimination Act’, DRC, 2007.


� http://www.ofqual.org.uk/61.aspx


� To Accompany the DDA a statutory code was produce entitled: ‘Revised code of practice for Trade Organisations, Qualifications Bodies and General Qualifications Bodies’ skill understands that a similar code will be produced to accompany the Equality Act


� Amendment 106AZA Moved in the House of Lords Committee. http://www.publications.parliament.uk/pa/ld200910/ldhansrd/text/100127-0006.htm


� The amendment was added at Third Reading in the House of Lords. Hansard: http://www.publications.parliament.uk/pa/ld200910/ldhansrd/text/100323-0004.htm
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