[image: image1.jpg]Registered Charity number 801971



Skill response to: Consultation on a draft Code of Practice on Employment
April 2010

About Skill

Skill: National Bureau for Students with Disabilities is a national charity that promotes opportunities to empower young people and adults with any kind of disability to realise their potential in further, continuing and higher education, training and employment throughout the UK. Skill works by providing information and advice to individuals, promoting good practice and influencing policy in partnership with disabled people, service providers and policy makers. Skill is a registered charity and a company limited by guarantee.
Summary of response

Skill welcomes the new Equality Bill 2009-10 and looks forward to Royal Assent.  Skill strongly supports the principles laid out in the Bill and recognises that the harmonisation and advancement of anti discrimination is vital if we are to achieve equality of opportunity within the UK.

Skill worked extensively on the non-statutory guidance for the Disability Discrimination Act (DDA) and is ideally placed to comment particularly on the law as it relates to disability and education, training and employment.
The importance of Disability as a protected characteristic.

While Skill supports the harmonisation of equality legislation it must be remembered that disabled people face huge inequalities both in terms of getting into work but also with regards career progression. 

Disabled people experience high rates of unemployment, higher than many of the people with the other protected characteristics. Disabled people are around twice as likely to be unemployed than non disabled people. Unemployment rates are even higher for specific groups such as people with learning disabilities and people with mental health difficulties (84%). A significant number of those out of work would like to work as it is a way to gain financial independence, meet new people and keep active.
 

Unemployment in many cases leads directly to poverty and it has been estimated that around 30% of disabled adults aged 25 to retirement are living in poverty (around 1.5 million).
 It is clear therefore that benefits are insufficient to bring many disabled people out of poverty. This is particularly the case for households with significant ‘worklessness.’

Getting work and career progression is therefore vital to lift disabled people out of poverty. In order to do this employers need to take practical steps to ensure accessible recruiting methods, an inclusive working culture as well as going beyond legislative requirements by taking positive action. The Code must therefore show that my taking these steps employers will not only meet the requirements of the law but will create a more equal workforce.
Trade organisations and vocational qualifications bodies

Skill understands that (as stated on Page 5/6) a separate code will be produced .for trade organisations (including trades unions) and vocational qualifications bodies. It would be prudent (as with the DDA) that this code also covers General Qualification Bodies.
 This would be helpful for Qualification Bodies who often deliver both general and vocational qualifications. The fact that vocational, general and trade qualifications sit within different parts of the Act causes some confusion and combining them all into one single code would be far more accessible.

Skill is concerned however that this separate code has not been published for consultation. Skill has worked extensively with Qualification bodies as well as the qualification regulators and is ideally placed to inform this Code from the perspective of disabled students. Consultation is therefore urgently needed as the current timescales suggests that this part of the Equality Act will come into force with no guidance leading to confusion on the part of Qualification Organisations and the Regulators. The knock on effect could very well be a limiting of access to qualifications for disabled students.

Examples
Examples provide a clear and practical way of interpreting the law. Some sections in the draft guidance do not include any examples of disabled people and it is vital that they do so. Examples have therefore been added but should not been seen as exhaustive. Some have been taken from the DDA Code whilst others put together to illustrate discrimination which currently takes place or good practice present with employers. 

About the Skill response

The Skill response is written according to the chapter headings in the Code. It was decided that responding to the questionnaire would involve duplicating text and would become confusing.
Section one: You and your organisation

Responses will remain confidential unless respondents indicate by ticking this box that they may be made available to the public on request. Please note that responses will not be attributed to individuals in any circumstances.

Please fill in the name and address (or that of your organisation if relevant).

Skill: National Bureau for Students with Disabilities

Unit 3, Floor 3, 

Radisson Court, 

219 Long Lane, 

London, SE1 4PR

The answers you give in this section will enable us to have a better

understanding of who has responded to this consultation.

Q1. Please indicate where you are based.

Please tick one box only

UK Wide, we have offices in London, Edinburgh and Cardiff.
Q2. In which capacity are you responding to this questionnaire?

Please tick all boxes that apply

Voluntary Organisation. We are also have a membership encompassing Post 16 providers, employers and disabled people.

Q3. If you are responding on behalf of an organisation, how

many people does it employ?

Up to 50

Section two: Chapter evaluation

This section of the questionnaire covers the individuals chapters within the draft Code.

Chapter 1 Introduction

Chapter 2 Protected characteristics

Chapter 3 Prohibited conduct

Chapter 4 Beyond the checklist

Chapter 5 Discrimination in the employment field

Chapter 6 Recruitment

Chapter 7 Positive action

Chapter 8 Occupational requirements

Chapter 9 During employment

Chapter 10 Termination/end of employment

Chapter 11 Discrimination in occupation

Chapter 12 Enforcement

Chapter 13 Appendix

Chapter 1: Introduction

Skill understands that primarily the code will be a web based resource with limited hard copies available. For those using the web based version an introductory section will be needed to explain how to clearly navigate around and access relevant information efficiently. There will also need to be a quick summary of the key principles of the legislation which people can print off easily. There should also be a version specific to disability.

Skill strongly advocates the printing of sufficient hard copies to distribute to employers when published. Similarly hard copies must be available on demand in a wide variety of formats. For many employers hard copies remain preferable to an online resource and limiting publication of the codes to a website will curtail their circulation significantly.

Building on the Disability Discrimination Act 

It must be made absolutely clear that the Equality Act builds on the principles of the Disability Discrimination Act (DDA) and that at its heart the legislation should guide employers to create an inclusive working environment where discrimination is avoided and reasonable adjustments are put in place wherever needed. Emphasising the legal continuation and that the Equality Act builds on case law will go someway to alleviating concerns from employers that they need to learn  vast pieces of new legislation.

Emphasising the ‘social model’ of disability

The Code must make clear that the Equality Act as the DDA before it, is designed to support the principles of the ‘social model of disability.’ A brief introduction is therefore needed to place the legislation in context of this widely accepted viewpoint. 

This was upfront in the DDA Code of Practice for Employment as ‘understanding the social dimension of disability’ and can be used accordingly.

Chapter 2: Protected Characteristics

Our response focuses on pages 21-22 and the definition of disability. It is recognised that in some cases this further information may sit more comfortably in the appendix on pages 350 onwards which covers disability in more detail. 

It must be stressed at the beginning of this Chapter that the definition of disability has not radically changed since the DDA. This will demonstrate the legal continuation and that the Equality Act is designed to re-enforce and progress anti-discrimination legislation and not completely changing it. 

The Code would benefit from an example of someone who in the past has had a disability. The below example is taken from the DDA Code and is suitable.

	Example of an applicant that in the past has had a disability.

A job applicant discloses on her application form that while at university from 1992 to 1993 she had long-term clinical depression after her father died. It would be discrimination to refuse to interview or recruit her because she has had a disability in the past. The fact that the disability preceded the Disability Discrimination Act 1995 or Equality Act 2010 is irrelevant.


Comments on the appendix (P350)

The appendix would benefit from more information under ‘what does impairment cover.’ In additional to physical, mental and sensory impairments, learning difficulties should be mentioned and specific examples given.

Normal’; day to day activities’

While it is recognised that listing examples of day to day activities is useful to provide a context for this, it should be made clear that the list is not exhaustive.

Mental health impairments and learning disabilities

Page 350 describes how: ‘the term, mental impairment is intended to cover a wide range of impairments relating to mental functioning, including what are often known as learning disabilities’
Many people with learning disabilities do not consider themselves to have a ‘mental impairment’ and neither do organisations representing them.

It is recommended therefore that the appendix is amended so that there is a separate section describing what a learning disability is and clarifying that people with a learning disability are covered.

Recurring and fluctuating conditions

The code would also benefit from specific examples to illustrate both ‘recurring’ and ‘fluctuating’ conditions. Examples might include someone with a mental health condition which may only occur for very limited time periods. Similarly the Code would benefit from an example of someone with a fluctuating condition that may differ in severity such as Multiple sclerosis (MS).
Chapter 3: Prohibited conduct

Direct discrimination

Disabled people still face significant discrimination within the workplace and thus an example of direct discrimination with regards to a disabled person is vital. Particularly important an example that shows the use of the comparator would be useful.

	Example of direct discrimination (taken from the DDA Code)

A disabled person with schizophrenia applies for a job as an administrative assistant with his local authority, and declares his history of mental illness. The local authority refuses him employment, relying on a negative medical report from the authority’s occupational health adviser which is based on assumptions about the effects of schizophrenia, without adequate consideration of the individual’s abilities and the impact of the impairment in his particular case. This is likely to amount to direct discrimination and to be unlawful. 

The comparator here is a person who does not have schizophrenia, but

who has the same abilities to do the job (including relevant qualifications and experience) as the disabled applicant: such a person would not have been rejected without adequate consideration of his individual abilities.


It is important to include an example of a carer with regards discrimination by association. This would therefore reflect the decision made in the 2008 Coleman vs Attridge Law case and clarify that carers are covered.

Many carers face multiple barriers to work and the law and it is vital that the law protects them. Currently carers are less likely to be employed than non carers while only around a quarter of employed carers feel they receive adequate support to enable them to combine both work and care effectively.

	Example of discrimination by association. Case study of a carer for a disabled person

An employee who also cares for a disabled partner is overlooked for promotion as the employer assumes that the they will not be able dedicate sufficient time to the new position which includes the assumption that overtime will be worked. The employer neither discusses this with the employee nor explores possible flexibilities. This is likely to amount to direct discrimination.

The comparator would be someone who is equally ready for promotion but does not have caring responsibilities.




When can direct discrimination be lawful? 

The section with regards disabled people needs to clarify why it is not discrimination to treat disabled people more favourably than non-disabled people.

It must be clear here that this refers to the fact that disabled people face huge inequalities with under 50% of disabled people currently in employment. This also needs to be linked directly to the duty to make reasonable adjustments as this can be seen as ‘treating disabled people more favourably.’
Discrimination arising from a disability

As this is a new provision under the act it will need careful explanation and examples to accompany it. The section does this well and clarifies that difference between direct discrimination, indirect discrimination and discrimination arising from a disability. Where this type of discrimination is most likely to occur is where an employer has in place a provision, criterion or practice which puts disabled people at a disadvantage.The two examples given are excellent but Skill recommends that the EHRC consider further ones.

Indirect discrimination

It would make more sense to have this section before the ‘discrimination arising from a disability’ section. This would read slightly better as this section defines clearly ‘provision, criterion or practice.’ Furthermore Discrimination arising from a disability could be seen as indirect discrimination but without the comparator or need to show group disadvantage.

Blanket ‘provisions, criterion and practices’ often put disabled people at a substantial disadvantage and it is vital that there are adequate examples to illustrate this.

	Example of indirect discrimination

A call centre has a policy that in order to progress to the roll of senior customer service operator employees must have arrived at work on time for the previous six months. This has proved impossible for an employee who uses a wheelchair who has difficulty using public transport and in some cases is delayed as she needs to let a packed bus pass by. The comparator may have been someone without a mobility impairment that could have squeezed onto the bus and arrived on work on time and thus received the promotion.




	Example of indirect discrimination (Taken from DDA Code )

A disabled man is dismissed for taking six months’ sick leave which is disability-related. The employer’s policy, which has been applied equally to all staff (whether disabled or not) is to dismiss all employees who have taken this amount of sick leave. This is likely to amount to less favourable treatment and the correct comparator is a person to whom that reason does not apply – that is, someone who has not taken six months’ sick leave. Consequently, unless the employer can show that the treatment is justified, it will amount to disability-related discrimination because the comparator would not have been dismissed. However, the reason for the treatment is not the disability itself (it is only a matter related thereto, namely the amount of sick leave taken). So there is no direct discrimination. 


Duty to make reasonable adjustments

The duty to make reasonable adjustments sits at the heart of advancing equality within employment for disabled people. This section should therefore be moved so that it is the very first section employers read when they are considering disability within the workplace. Furthermore it must be clear that ‘auxiliary aids’ are reasonable adjustments. The Code would also benefit from more examples of auxiliary aids together with a link to the non statutory guidance.

Accessible information

The code would benefit from a specific section on this to reflect its importance but also incorporate an amendment which places a duty to provide accessible information or information in alternative formats on the face of the Act. Lord Low speaking in the House of Lords made clear that: "Businesses and public sector bodies now need to think carefully about what they need to do to comply with this duty and promptly take action, as I expect this duty to be vigorously enforced."

In order to work towards this specific examples of producing accessible information are required as were set out in the DDA Code on P101-2. This should not however be limited to recruitment and job applications however. Accessible information is needed throughout an employee’s career including in meetings, staff handbooks, training, payslips, forms such as annual/sick/disability leave and so on. The list is not exhaustive and nor should the list of potential different formats. A couple of examples have been provided below. 

	Example to clarify the duty to provide accessible information (Taken from DDA Code)

An employer advertises vacancies on its website.  The website is not accessible to disabled people who use particular types of software on their computers. A man with a visual impairment, who uses ‘screen reader’ software on his computer and has notified the employer that he would like to work for it, cannot read the job vacancies on the employer’s website. It is likely to be unlawful for the employer to refuse to make its website accessible to the disabled man, unless it is prepared to provide him with the same information in an accessible format.


	Example to clarify the duty to provide accessible information

A team within a large organisation keeps minutes to reflect the monthly team meeting. It is the policy of the organisation that team meeting minutes should reflect the same formal style as the organisation’s official minutes. The minutes are not ‘plain English friendly’ and very inaccessible to a team member with a learning disability. Instead the manager adjusts the style of the minutes, introducing a plain English style and simplifying them to specific clear actions. Acronyms and jargon are dropped and they become more accessible as a result.


Physical features
An amendment clarified that under the duty to make reasonable adjustments steps must be taken where appropriate to provide ‘a reasonable means of avoiding it’ if it cannot be altered.

An example would be helpful here to clarify this new wording in the Bill.

	Example to clarify reasonable means of avoiding a physical feature

A small employer occupying an old listed building is limited to one meeting room which can be accessed only my stairs. This means that an employee with a limited mobility cannot access the room. Instead the employer explores whether staff meetings could instead be held in the main part of the office. In circumstances where a separate meeting room is absolutely necessary the employer explores whether an external room could be booked. This could mean for example booking an accessible room with a nearby company. In other circumstances the employer may wish to discuss with the employee whether attendance by telephone is acceptable.


The cost of reasonable adjustments

Under 3.130 on P94 it must be made clear that the cost of reasonable adjustments cannot be passed onto the disabled person themselves. This was clarified in an amendment.

Under 3.131 a link should be made to the non statutory guidance and the Access to Work scheme which will provide funding for adjustments within the workplace.

Examples of steps it might be reasonable for employers to have to take (P96-102)

It should be made clear at the outset of this chapter that this is not in any way exhaustive and that the approach to reasonable adjusts is often very individual.

Many disabled people face barriers to progression within their career and examples on barriers to promotion would be useful.

	Example of in house exams

A telesales company conducts an in house exam to check that employees have understood a new product. The exam involves reading and writing short responses. An employee with dyslexia may struggle with this and so instead the employer gives employees the option to complete the exam orally. This is likely to be a reasonable adjustment and as the job is focused on communicating over the telephone it still tests the employee’s knowledge.




Reasonable adjustments should also be considered for non work related activities and social events connected to work such as Christmas Parties or staff outings. Examples here would again be useful.

	Example of reasonable adjustments on a social event

A company has in the past held a Christmas Party with a disco and strobe lighting. As the company has recently taken on an employee with epilepsy the company decides not to have strobe lighting at the party.


Chapter 4: Putting equality law into practice

This section is critical as it lays out practical steps that employers can take to promote equality. It is important in this section to clarify for employers that in many cases their Disability Equality Schemes and Equality Schemes may require simply to be amended and not completely replaced. Furthermore it would be helpful to link this section to the Code for the Public Sector Equality duty. This should stress that in order to fulfil the duty it is almost certain that a public sector organisation will need to have in place a Single Equality Scheme. 

Planning an equality policy

While a statement on equal opportunity is vital it is also important that this statement demonstrates high-level commitment from either a senior manager or head of the organisation. While this is mentioned at the end of the chapter on P138 it would should in fact be at the beginning of the chapter to emphasise it’s importance.

To the list of aspects that an equality policy should cover (P134) it should also cover the provision of information to employees (see section on reasonable adjustments and accessible information for more info). 

Should employers have a separate equality policy for each protected characteristic?

While many organisations may benefit from having an equality scheme/policy which covers all protected characteristics it may be in some cases necessary to have a scheme/policy/action plan focused specifically on disability. This is in recognition that huge inequalities still exist for disabled people, with less than 50% employed. 

Similarly there are very specific issues around disability such as the duty to make reasonable adjustments which require significant attention. 

	Case study on maintaining a Disability Equality Scheme

A large public sector organisation implemented a Disability Equality Scheme as part of its Disability Equality Duty in 2006. The scheme has a high profile internally and externally and has proved useful for potential candidates who wish to review the systems in place for reasonable adjustments and promoting equality for disabled staff. As a result the organisation has increased the number of disabled applicants and therefore decides to maintain it as opposed to amalgamating it with other equality strands.


Promoting the equality policy

Equality Policies should where appropriate be available for potential applicants. This is important for candidates who are looking for employment with an organisation that has created a culture of equality and support.

The Policy must also be available to all staff and promoted effectively to all. Promotion of the policy must also be done in a flexible and accessible manner. With alternative formats available on request.

Training

It is vital that the duty to make reasonable adjustments is covered in the training section as it applies to many parts of the organisation. HR personnel may discuss adjustments, finance personnel may release funds while line mangers and colleagues may implement adjustments. It is important therefore that there is understanding here. Currently this is not explicit in the training section on P140. 

Although one could assume it is covered under ‘prohibited conduct’ in the first bullet it should have its own specific section. It can of course be broadened to include working arrangements and flexibilities where there is obvious cross over.

Monitoring

It is vital for employers to monitor the number of disabled people that apply for jobs as well as the number of employees declaring a disability. This will allow reasonable adjustments to be put in place where necessary. However the employer should concentrate on creating a supportive environment in which employees and potential employees feel comfortable disclosing. Furthermore it should always be clear how this information will be used (in order to make adjustments and monitor progress towards equality) as well as the fact that it is confidential and will not be shared without the permission of the individual. This can be linked to the data protection section on P145.

The monitoring section should be expanded to include the monitoring of reasonable adjustments and how effective they are. Often adjustments are put in place but not reviewed. Advances in technology can bring about improvements in equipment such as assistive software which can enable people to do their work more effectively. Similarly adjustments to working hours or practices should be reviewed to ensure they are working effectively.

The system of acquiring and implementing reasonable adjustments should also be monitored. Employers should strive to make this process as efficient as possible so that the correct adjustments are put in place as soon as possible with the minimum of disruption. It may also be suitable to record the adjustments and their cost. This is likely to show that on the whole adjustments are inexpensive and provide a greater return in terms of productivity.

Chapter 5: Discrimination in the employment field

The definition of Employment.

Chapter 5 clarifies that a contract of apprenticeship is considered work. Skill welcomes this clarity but recognises that many employers may be unaware of this and so may inadvertently discriminate again apprentices or potential apprentices. Examples are therefore needed to illustrate this.

	Case study: An Apprentice and reasonable adjustments

A person on the autistic spectrum applies for an Apprenticeship in car maintenance. The applicant discusses how a mentor or job coach would be useful in order to help them complete the apprenticeship. The employer agrees and ensures that the right adjustments are put in place in this case by drawing down funding for a job coach from Access to Work.


A significant number of apprentices with learning difficulties have difficulty in completing the key Skills and Functional Skills parts of Apprenticeship Frameworks (often English and Maths). Adjustments therefore that allow flexibility in order to receive additional tuition are vital to completion. The example below illustrates this.
	Case study: An Apprentice and reasonable adjustments

An Apprentice based within a Local Authority also studies two days a week at a local Further Education College. The college has identified that the Apprentice has learning difficulties and would benefit from additional 1:1 tuition specifically in order to pass the English part of the framework. After discussion involving all parties the Employer allows the Apprentice to work their hours flexibly so that they may attend additional classes. This is likely to be a reasonable adjustment.


Chapter 6: Recruitment

Person specifications

As stated in 6 (e) the focus of the person specification should be on the outcome needed to be achieved and not the method in reaching it. This will allow consideration to be given to reasonable adjustments. Consideration should be given to moving this to the beginning of this section as it is key to designing person specifications that are not discriminatory. 
Skill welcomes the assertion that qualifications should only be requested where there is an occupational requirement. This should however be expanded to explain why. In particularly that disabled people are twice as likely to have no qualification and significantly more likely to leave school with lower GCSE attainment. This does not mean that they are less capable but that there are barriers within the qualification system. 

It is also important that Employers understand that disabled people often take atypical routes into the workplace due to barriers in education together with limited opportunities to gain work experience. However disabled people may well have gained valuable skills through things such as volunteering, employing care assistants or managing a medical condition. Person specifications should therefore be broad enough so that applicants can demonstrate skills they may have gained from a myriad of different activities and experiences.

Application Process
While the law is clear that providing information in an alternative format is nearly always considered to be a reasonable adjustment (see section on accessible information under the ‘Protected characteristics chapter) in order to give disabled people equal access to employment opportunities employers must ensure that inclusivity is designed in from the very start. To this end sections 6.15 and 6.16 should raise the bar to say that it is good practice for employers to design application forms and the application process so that people with different impairments can gain access. This in turn will limit the need to provide the same information in alternative formats. It may be wise to link this section to the Non Statutory Guidance for employers which can contain practical ways of doing this. It should however include things such as ensuing that application forms are accessible to screen readers and language is presented clearly and in plain English which in turn will help people with learning difficulties.
Selection, assessment and interview process

At the beginning of this section a paragraph should confirm that positive action can be taken by employers in order to give disabled people access to employment opportunities. This could link to the Positive Action Section in Chapter 7.

Skill welcomes the clarification that reasonable adjustments can apply to selection tests. It may be useful to add in an example case study or two taken from the education code on adjustments during the testing process or link directly to the education guidance.

Pre-employment medical inquiries
Skill has worked together with the Disability Charities Consortium to ensure that it will be unlawful under the Equality Act to ask job applicants disability and health questions before job offers, except in prescribed circumstances. This is crucial as it will help prevent discrimination within recruitment against candidates with medical conditions.

The Code must be revised to reflect this and define clearly what is meant by prescribed circumstances and whether this is an ‘occupational requirement’ as set out in Chapter 8.
It is important however that it is clear to employers that they still can and should inquire with candidates whether reasonable adjustments can be put in place for the interview process. An example is needed to illustrate this.

Chapter 7: Positive action

The chapter sets out very clearly where positive action applies and that in some cases discrimination in favour of disabled people is justified due to the substantial barriers that many disabled people face and the fact that disabled people are under represented in nearly all fields of employment.

While disabled people as a group are under-represented in employment some groups within this face significant barriers and employers will need to both discriminate in favour of disabled people as well use positive action. In particular people with learning disabilities and mental health conditions are among the most disadvantaged in our society. Employers must therefore think creatively in order to both create and facilitate progression for these groups.
	Example of positive action and job carving

A Solicitor wishes to employ somebody with a learning disability but the current vacancies are on the whole highly technical in nature and likely to be unsuitable. However the employer recognises that many of the less technical tasks such as dealing with incoming mail, some administrative tasks and greeting customers could be combined into one part time position which in turn would free up other staff to concentrate on their other duties. A part-time role is therefore ‘carved out’ and advertised specifically for candidates with a learning disability. The successful candidate is then offered a work trial together with a mentor and other agreed support.




While the code states that ‘fast tracking people with a protected characteristic’ is not permitted by the Act positive action can be used effectively in the form of job trials. 

	Example of Positive action and work trials

An employer recognises that they do not employ anybody with a learning disability. In order to address this they advertise a position through a number of magazines and on websites that people with learning disabilities may be reading and using. They also work with a local organisation supporting people with learning disabilities into work. They recognise that for many people with a learning disability the best way to show they have the ability to do the job is to demonstrate this in the work place. They are therefore offered a six week work trial with the necessary support to enable them to demonstrate whether they can do the job. 


Many disabled people often have difficulty in progressing within the work place. This could be for many reasons. At the heart of this could be limited aspirations both from the employee themselves but also from colleagues and management. The employee may also have limited access to training and development opportunities. The code would therefore benefit from an example showing how positive action could be applied here.
	Example showing positive action in progression

An employer identifies through staff monitoring that disabled employees are more likely to remain in entry level jobs and less likely to be in managerial positions. In response the employer offers management training for disabled employees. This provides attendees with some of necessary skills needed to move into management but also serves to raise the aspirations of some of the disabled employees who may have not thought about becoming a manager.


	Example showing positive action in progression

An employer identifies through staff monitoring that disabled employees are more likely to remain in entry level jobs and less likely to progress. In response the employer introduces a scheme whereby disabled employees are given ‘first refusal’ on any in house training. Further discussions are held with individual employees about whether they might benefit from external training.


Chapter 8: Occupational requirements

This chapter covers exceptions where otherwise it would be considered direct discrimination i.e. an employer can discriminate if the person has a disability because there is an ‘occupational requirement’ not to have a disability.

The ethos of the Equality Act is that employers must create an inclusive workplace for disabled people through designing in flexibilities but also implementing reasonable adjustments. Therefore any Occupational Requirements (OR) where not having a disability or not having a particularly disability is required must only be used after reasonable adjustments have been taken into consideration. 

	Example to showing how Occupational Requirements should only be included after reasonable adjustments have been considered

As an occupational requirement an Employer requires that candidates do not have significant mobility impairments. This is because the company is based in a listed building where it would be impossible to install a lift. As the position is based on the second floor the employer feels that 


Furthermore it must be clear to employers that OR’s should only be used in very limited circumstances. Employers from the outset must consider flexible criteria within job descriptions.

	Example to showing how Occupational Requirements should only be included after reasonable adjustments have been considered

An employer includes as an occupational requirement in an administrative position that the candidate needs to be strong enough to lift heavy boxes. This is because the job in the past had involved carrying heavy boxes of paper out to be recycled once a month. This may well deter people with physical impairments from applying. The employer has not considered here whether this part of the job could be altered so that others could carry out the recycling.


Chapter 9: During employment

Performance related pay

The example of a person with condition which worsens over time is valid but this section would also benefit from an example of an employee with a fluctuating condition.
	Example of performance related pay and an employee with a fluctuating condition

A person with a fluctuating mental health condition works extensively to negotiate a large business deal. They lay much of the ground work but miss the crucial signing of the deal due to their condition which has reoccurred. As performance pay in this organisation is linked to signatories they do not receive a bonus. They could be reasonably be expected to have a proportion of this and therefore this policy could be viewed as indirect discrimination. 




Working hours
In many sectors working long hours over the statutory minimum is expected and often those that don’t are passed over for promotion or bonuses. For disabled people working long hours is sometimes not possible or can in some cases cause discomfort. Some disabled people may require longer to travel in due to difficulties on public transport, while others may find work more tiring than their non disabled colleagues. 

Similarly carers will often find it difficult to work longer hours. The code therefore needs to emphasise that employers should foster a culture where disabled people do not feel disadvantaged if they cannot work long hours. This in turn is about tackling the culture of the organisation as a whole so that all are encouraged to work reasonable hours and make it clear that performance related pay, bonuses and promotion is not linked to work far longer than the statutory minimum.

	Example of an employee being passed over for an Apprenticeship because of caring responsibilities

An employee applies for an Apprenticeship which the company runs together with a local college. The employer however does not consider them for the apprenticeship because others have shown more ‘enthusiasm’ because they have worked past the usual finishing time in their current jobs. The reason the employee has not worked longer hours is because they need to leave at 17.00 every day in order to care for a disabled parent. They do however have the skills and competencies needed for the Apprenticeship and therefore it can be viewed as indirect discrimination




Absence management
Skill agrees that it is vital to record disability related absence separately from sickness absence. When considering promotion, or redundancy taking into consideration leave because of a disability could well amount to indirect discrimination and this needs to be made clear in the example on P231 (currently it refers to discrimination arising from a disability).

As described on page 235 in some cases it is likely to be reasonable for an employer to allow an employee time off to undergo a medical procedure, manage a mental health condition or be rehabilitated from a procedure or accident. New flexibilities from Access to Work are likely to mean that employers can access government funding to cover absence for disabled employees. This might be to hire a temp or pay another employee more to cover. This section therefore needs to be expanded so that it is clear to employers that they can access funding to support them manage absences. This is particularly important for small employers who are likely to be disproportionately affected by the absence of an employee.

Understanding an employee’s needs
As mentioned in 9.80 the opportunity for employees to discuss their disability and any needed reasonable adjustments is important. Some may chose this opportunity to declare their disability for the first time particularly if it is ‘hidden.’ However it is important for the employer to foster a culture where employees feel comfortable to declare at any point. Employees must also be confident that information with regards their disability will be used according to their wishes and not inappropriately.

Induction, training and development
Page 257 includes a list of process and practices that new employees are familiarised with on induction. It is vital that this includes information on reasonable adjustments and critically how to go about applying for them together with work flexibilities.

Training and development.

This section will need to link to the section on positive action In particular it is vital that Employers act to tackle the fact that many disabled employees do not progress within organisations as quickly as their non disabled colleagues and are often confined to low level positions. As outlined in the positive action section (see above) examples will be needed to show how employers identify employees who need support in progressing and put in place suitable training and development opportunities.

Appraisals
As mentioned above appraisals are an opportunity for employees to disclose a disability as well s discuss reasonable adjustments. For employers to fulfil their duty to make adjustments it is vital therefore that this is built into the appraisal process. In addition when considering an employee’s performance reasonable adjustments should also be discussed. If reasonable adjustments had been put in place would the employee have performed more effectively? Were there issues implementing any adjustments which led to a dip in performance? It may for example have taken time to adapt to new software or to learn to work effectively with a personal assistant. Similarly discussions should take place around any adjustments that are in place. New alternatives may be available that could be more effective or similarly they may no longer be needed.

Promotion and transfer
Disabled people are often overlooked for promotion and are therefore less likely than their non disabled colleagues to progress. This is often because of low aspirations on the behalf of managers, colleagues as well as the disabled employee themselves. An example is needed in the text as well as a link tot eh positive action section of the guidance.

	Example of low aspirations and discrimination wit regards promotion. (Taken from DDA guidance)

A disabled teacher who has depression applies for a promotion to be a Head of Department in her school. The Head Teacher responsible for filling this post says that the woman would be unsuitable because she would not be able to cope with the stress of the job. He has no evidence that this would be the case, and is merely making an assumption about her disability. This is likely to be unlawful


Furthermore employers often do not consider reasonable adjustment that can be put in place for the employee in their new role. An example needs to be included to demonstrate this.

	Example to show how reasonable adjustments should be considered with regards promotion.

An Administrator with a hearing impairment. She applies for a position in a Sales Team which would involve significantly more travel outside of the office as well as delivering external presentations. The Manager responsible for filling this post says that the woman would be unsuitable because she would have difficulties in delivering the presentations effectively because of her impairment and limited speech. He has not explored the possibility that the presentations could be delivered through different mediums or with the support of an interpreter. This is likely to be unlawful.




Chapter 10: Termination/end of employment

General approach
As described in the Code if dismissing a disabled person the employer must ensure that they are not being discriminated against. However the code must emphasise that before dismissing a disabled person for performance related reasons the employer must explore whether the reason for this poor performance is because adjustments have not been made or poorly implemented. 

Redundancy

As described in the Code selection criteria for redundancy must not discriminate directly or indirectly. One way in which disabled people can be susceptible for discrimination is with regards the amount of leave taken. An example is therefore needed to illustrate this.
	Example to illustrate indirect discrimination in redundancy

An employer devises a selection criteria in order to make a series of redundancies. One of the criteria is the number of days off sick that employees have taken. The employer does not have a system of recording ‘disability related leave’ separately to sick leave and an employee who has had a number of days off to manage a mental health condition has had to record this leave as ‘sick.’ As their total number of ‘sick days’ is relatively high they are selected for redundancy. This is likely to be indirect discrimination.


Chapter 11: Discrimination in occupation

This chapter clarifies the position of contract workers and the relationship with the duty to make reasonable adjustments. Both the Employer (usually an employment or recruitment agency) and Principal (the organisation contracting the agency) have a duty to make reasonable adjustments.
As there could well be some confusion in the cross over of the duties this section should recommend that good practice is for the Employer to discuss adjustments with the Principal together with the contract worker.

Chapter 12: Enforcement

This chapter describes the burden of proof that applies in discrimination cases and the action that an Employment tribunal might take.
Recommendations on unlawful discrimination, harassment or victimisation

This section should be expanded to give examples of how an Employment Tribunal might make recommendations which would improve the policies and practices of an employer. In particular should focus employers on taking proactive steps in order to prevent any future discrimination as well as improve access for disabled people. This could include recommending that a process for identifying and implementing reasonable adjustments effectively is introduced. 
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� The amendment was added at Third Reading in the House of Lords. Hansard: http://www.publications.parliament.uk/pa/ld200910/ldhansrd/text/100323-0004.htm


� A government amendment clarifies that the cost of reasonable adjustments cannot be passed onto a disabled person. http://www.publications.parliament.uk/pa/ld200910/ldhansrd/text/100113-0010.htm
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