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Skill: National Bureau for Students with Disabilities


Consultation response on Assessments relating to learning difficulties-Guidance to Local Authorities

About Skill

Skill: National Bureau for Students with Disabilities promotes opportunities to empower young people and adults with any kind of disability to realise their potential in further, continuing and higher education, training and employment throughout the United Kingdom. Skill works by providing information and advice to individuals, promoting good practise and influencing policy in partnership with disabled people, service providers and policy makers.

Transition of disabled young people
Between the ages of 14 to 25 young people usually have to make important decisions about their education. For disabled young people it can be a confusing and complicated time, as they often receive support from a number of different agencies, including health, social care services and education. Planning should start well in advance of leaving school, so that the young person’s needs and choices are fully explored.
The Education and Skills Act 2008 raises the participation age of young people in education and training to the age of 18 by 2015. The Education and Skills Act 2008 has implications for improving transition for disabled young people. Skill welcomes the emphasis on 14-19 rather than 16-19 provision. Skill believes this broader emphasis will better support the needs of disabled learners and their transition to adulthood. Skill sees the raising of the participation age as a good opportunity for improving the quality and range of the curriculum offer and provision available to disabled learners. The emphasis on ‘getting transition right’ for disabled young people is important as it will soon be compulsory for all young people to stay in education or training until the age of 18.  The assessment of disabled young people is critical to implementing the ambitions of the Education and Skills Act 2008.  Therefore, there is a need for the assessment and transition of disabled young people to be robust, person-centred and well supported by relevant support services and agencies. 

Disabled young people require access to impartial Information, Advice and Guidance (IAG) in order to make informed choices about their future opportunities in post-16 education and training. Without a supported, co-ordinated and person-centred transition plan, including a robust assessment of need and impartial IAG, the young person may end up in inappropriate and unsupported provision or may risk becoming NEET. A well planned, coordinated and supported transition plan will ultimately help young disabled people to participate in education and training up to the age of 18 and to progress in lifelong learning. Assessments are intended to be holistic, addressing a range of individual needs from learning support to transport provision. Skill recommends that the assessment will cover the wider transition planning of disabled young people, including the learning and support needs of the given individual, such as their transport needs.

s139A assessment: duties and powers on local authorities

It is the responsibility of the Local Education Authority (LEA) to ensure that they are fulfilling their statutory duties when assessing the needs of disabled young people in their area. It is important that assessments are not seen as a separate process from other transition planning processes that support young disabled people as they move on in post-16 education and training.  It is good practice for periodic reviews of assessments to be arranged by the LEA, involving multi-agency collaboration where necessary. This will allow for the assessment process to be built upon and current.

A person with a statement of SEN will be likely to be involved with other statutory agencies and information on the young person may already be held by the school and education authority staff, health professions and social services. Documents such as the Transition Plan and the Individual Education Plan will therefore be helpful in multi-agency collaboration. 

LEAs have a power to arrange an assessment for disabled young people without a statement of SEN where the learner appears to the authority to have a learning difficulty and is likely to receive further education, training or higher education. This is important as many disabled young people may not have a Statement of SEN for various reasons, however, may require support to continue in post-16 education and training. 

A report examining support for people with autism was recently published by the National Audit Office (NAO).  The NAO’s report supports past research that shows that transition planning for disabled young people has been generally poor
. The NAO report found that many local authorities were unable to provide basic information on the Special Educational Needs and transition arrangements for children with autism in their area
. Although data on children with autism who are at School Action Plus (i.e. with a Special Educational Need but no statement) is collected routinely as part of the Schools Census, 21 per cent of local authorities responding to NAO’s survey reported that they did not know how many children aged 14-16 fell into this group. Only 45 per cent of local authorities said they knew how many children with a statement of Special Educational Needs (SEN) had a completed transition plan. NAO’s report evidences that local authorities are not well informed about the transition and needs of children in their local area with a Statement of SEN, let alone the needs of children and young people at School Action or School Action Plus in need of support.

Skill is concerned that the process of providing disabled young people with a statement of SEN varies across local areas. This means that in areas with low statementing rates, all disabled young people in need of a S139A assessment may not receive one as they may only come under the group of young people that the local authority has a power to complete a Section 139a assessment for.  Therefore a disabled young person in one local area who has a statement would be legally entitled to assessments whilst a young person in a low statementing authority would not have the same legal entitlement. 

The duties and powers LEAs have to arrange and provide an assessment must be highlighted to ensure that learners who need an assessment receive one. Currently many disabled learners face difficulties receiving an assessment which poses a barrier to their participation in post 16 education and training. Skill agrees with the statutory guidance on the 139A assessment, which states that where a local authority believes that an assessment would benefit a learner (regardless of whether the learner has been assessed or supported before), they will arrange for an assessment to take place. Local authorities should be expected to provide reasons for not assessing young people in their area who may require an assessment.

Skill supports the Learning and Skills Council’s (LSC) continued implementation of Learning for Living and Work framework, including reviewing the system structure and future funding methodology for learners with learning difficulties and/or disabilities. Skill has concerns that different versions of this guidance will be implemented locally which will lead to inconsistency in implementing assessments and transition planning for disabled learners across local authorities. Skill recommends that the LSC Learning for Living and Work framework should be continued and implemented across local areas.
Progression through Partnership was produced jointly in 2007 by the then Department for Education and Skills (DfES), Department of Health (DH), and the Department for Work and Pensions (DWP) and describes a joint approach aimed at enabling young people and adults to have the education they want and need to help them to reach their potential in employment and lifelong learning. Skill recommends that statutory guidance insist that local authorities take account of Progression through Partnership when undertaking assessments and planning the transition of disabled young people in their area. Skill recommends that Ministers re-issue a letter to local authorities confirming the need to take account of Progression through Partnership.

Implications of the Apprenticeships, Skills, Children and Learning (ASCL) Bill
The Apprenticeship, Skills, Children and Learning (ASCL) Bill is presently being debated and scrutinised in the House of Lords. When passed, it will transfer the commissioning of post-16 education and training to local authorities. The draft bill details provision and support for young people who are subject to a Learning Difficulty Assessment (LDA), specifically s139A assessment of the Education and Skills Act 2008.

Skill is concerned that the Learning Difficulty Assessment (LDA) outlined in the ASCL Bill changes the original intention of the S140 assessment introduced through the Learning and Skills Act 2000. The S140 assessment was introduced in the Learning and Skills Act 2000 as a statutory assessment for all young people in transition to post-16 education, training or employment with a statement of special educational needs, and through direction of the Secretary of State for young people with learning difficulties or disabilities. Skill is concerned about the implications of the Learning Difficulty Assessment (LDA) determining what route disabled young people will take in post-16 education and training. Whether or not a young person has an LDA will determine the level of appropriate provision and support and entitlement, and whether they are the responsibility of the Young People’s Learning Agency (YPLA) or the Skills Funding Agency (SFA) post-19. 
We have concerns about how all disabled learners, particularly learners who have not been formerly assessed or supported, will be identified as in need of requiring an assessment and subsequent support.  At a recent meeting Skill had with Ministers from the Department for Children, Schools and Families (DCSF) and the Department for Business, Innovation and Skills (BIS), Lord Young made a commitment that disabled learners without an LDA will not be disadvantaged in post-16 provision and support. Skill would like Ministerial commitment highlighted in guidance and at a strategic level to ensure that the assessment does not become a gatekeeper preventing disabled learners from accessing entitlements and support. This clarification is also needed to inform the Information, Advice and Guidance (IAG) that local authorities are arranging for disabled young people in their area. 
Statutory guidance on section 139A assessment has only recently been published and is open to public consultation until July 2009. The draft guidance does not refer to the new agency responsible for funding disabled learners under the ASCL bill, specifically the Young People’s Funding Agency (YPLA). Instead, it refers to the Learning and Skills Council (LSC), an agency that will cease to exist from 2010. This is concerning as we wish to ensure that the guidance is fit for purpose before the bill receives Royal Assent. Disabled learners’ experiences of how smooth the transition in post 16 learning will be and of making informed choices will depend largely on the final issue of statutory guidance. The guidance will need to be re-issued in light of the ASCL Bill establishing legislating to dissolve the LSC and establish the YPLA and the SFA. Skill would like to ensure that the re-issue of the statutory guidance clearly relates to the new funding agencies responsible for planning and funding for young people, including disabled young people up to the age of 25; the YPLA and the SFA. Skill would like to see robust relevant and coherent guidance that delivers appropriate learning choices for all disabled learners 16-25. 

Quality Control Framework

NAO’s report supports the need for a robust quality control framework that oversees the assessment process and secures successful transition for disabled young people. It documents,
“Half of the 50 respondents from further education colleges who provided more detailed comments felt that Section 140 assessments were vague or poor in quality, and while they were useful to highlight that the student had support needs, they did not provide sufficient details of what support was required
.” 

One of the NAO’s respondents, a Further Education Disability Support Officer supported this, stating,

“Section 140 assessments in general are useful. However, they are fraught with problems, as they are not standard throughout Connexions as an organisation
”

A recent case law ruling supports NAO’s findings. In the case of Alloway v London Borough of Bromley the judgement concluded that there needed to be tighter control on the quality and compliance of S139A assessments. Ensuring high quality of assessments is critical as they will determine the provision and support young people can access and in turn, their learning outcomes and progression.  Skill recommends that the YPLA establishes a quality control framework that underpins the s139A assessment process. The quality control framework must include disabled learners; parents; and organisations representing disabled learners.

A robust quality control framework would enable a high standard of professional expertise and experience, without being prescriptive about specific qualifications professionals undertaking assessments will be required to have.  Skill would like to ensure that there is line of accountability with regards to the quality of s139A/140 assessment. We recommend that senior management staff within Local Authorities or the commissioned agency, e.g. Connexions should have responsibility for the final sign off of individual s139A assessments. This is particularly pertinent in light of the Alloway v Bromley ruling that concluded that Bromley local authority and Connexions services had not met their statutory duty to sufficiently assess the learning and support needs of Stephen Alloway.   A quality control framework would ensure that the assessment process is equitable for all disabled learners in need of it and would ensure consistency across all local authority areas. Moreover, without such a framework in place to quality control assessments of disabled young people, cases brought forward to judicial review by parents and carers will increase. Implementing a quality control framework is beneficial for disabled young people and their families; and for local authorities to ensure that they are meeting their new statutory duties under the Education and Skills Act 2008 and the ASCL bill once it receives Royal Assent; and will reduce the potential for large numbers of complaints to be brought forward to local authority ombudsmen by disabled learners and their families/carers.

In line with establishing a quality control framework for the assessment process, Skill sees it as integral to have a National Indicator that measures how local authorities are performing in assessing disabled young people in their area. Skill would like to see a National Indicator tied to the assessment process for disabled learners up to the age of 25 in post-16 education and training. This would ensure that local authorities’ statutory requirements for disabled young people are being measured against a robust performance framework. Skill recommends that National Indicator (NI) 54 be extended to the disabled young people between the ages of 19-25. The indicator should also be made compulsory for local authorities as part of their local area agreement. This mirrors the duty that will be placed on local authorities from 2010; specifically that local authorities will have responsibility for disabled learners in full-time education up to their 25th birthday. National Indicator (NI) 54 assesses parents’ general experience of services for disabled children (aged 0 – 19) and the extent to which services for disabled children are delivered according to the ‘core offer’ standards. The elements of the core offer are: good provision of information; transparency in how the available levels of support are determined; integrated assessment; participation of disabled children and their families in local services; and accessible feedback and complaints procedures. The new indicator will be a core part of performance management arrangements aimed at improving the quality of services for disabled children and young people. This is a key priority of the Child Health and Well-Being Public Service Agreement. 

Reaching disabled young people who are Not in Education, Employment or Training (NEET)
Recent statistics show that disabled young people are considerably more likely than non-disabled people not be in education, employment or training (NEET)
 . The recent Youth Cohort Study found that 29 per cent of disabled 18 year olds were NEETs compared to 12 per cent of non- disabled 18 year olds
. It is important that a wide range of learning opportunities are available that will engage this group of young people. With the raising of the participation age, education providers, delivery partners and support services must consider how to engage with young people who are NEET and how to establish good provision and support for those learners who may require extra support in staying engaged in meaningful learning up to the age of 18. Ways of engaging young disabled people who are at risk of becoming NEET or are already NEET need to be prioritised by local authorities, public bodies and education and employment providers.

The Department for Children, Schools and Families (DCSF) has a Public Service Agreement (PSA) target to reduce the proportion of 16-18 year old NEET by two percentage points by 2010, from a baseline of 9.6 per cent at the end of 2004
. DCSF therefore collects information from local Connexions providers on the numbers of 16-18 year olds who are NEET and also benchmarks local authorities regarding the proportion of 16-19 year olds with learning difficulties or disabilities who are NEET. The DCSF do, however, not collect these figures past the age of 19. As the NAO report succinctly notes,

“There is a risk, therefore that Connexions is losing sight of its 19-25 client group, even if these clients have not made the transition to alternative support. As of December 2008, Connexions did not know the training, employment or education status of 31 per cent of its clients aged 16-24 with a learning difficulty or disability.”

There is now a duty on Connexions services to ensure that those in the NEET group are identified and prompt support offered. Local authorities will need to take into consideration that disabled young people are significantly more likely to be NEET than their non-disabled peers. The Education and Skills Act sets out the information that educational institutions must provide to Connexions services to ensure that young people or relevant young adults are offered support appropriate to their circumstances, and in particular, that any young people who are NEET are identified and appropriately supported. 

In order to address the learning needs of the high numbers of disabled children and young people within the offender context, professionals need to be sufficiently trained to assess and support disabled children and young people. Many children and young people in offender institutions are Not in Education, Employment or Training (NEET) and assessing their learning needs forms part of the wider process of re-engaging disabled children and young people who are NEET in post-16 education and training. Skill seeks clarification on how local authorities will identify young people who are Not in Education Employment and/r Training (NEET) as in need of an assessment.

Young offenders

Disabled young people are over-represented in the youth justice system. In order to address the learning needs of the high numbers of disabled children and young people within the offender context, professionals need to be sufficiently trained to assess and support disabled children and young people. Many children and young people in offender institutions are Not in Education, Employment or Training (NEET) and assessing their learning needs forms part of the wider process of re-engaging disabled children and young people who are NEET in post-16 education and training. Skill believes where possible and appropriate, disabled young people within offender institutions should have their learning needs assessed to detail provision and support they may require whilst subject to detention; and access to provision and support when they are released from detention. Skill recommends that statutory guidance addresses the need for professionals working in offender institutions to begin the assessment process for particular individuals who require it and to have regard to statutory guidance relating to s139A assessment.

Skill would welcome future involvement in the final issue of statutory guidance on assessments relating to learning difficulties, and on the development of the Apprenticeships, Skills, Children and Learning (ASCL) Bill and its outcomes for disabled learners.

Consultation with professionals in the sector

Skill recently held a seminar that examined issues related to the transition of disabled young people in post-16 education and training. Professionals from the Further Education (FE) sector and local authorities were given a platform to raise their concerns around the s139A assessment process. 

The following issues were raised:

1. Single assessment and transition plan

Practioners raised the importance of having one single comprehensive assessment and transition plan for a disabled young person. This should be based on the Learning for Living and Work framework. It was noted that this model requires cohesion between local agencies to develop planning processes.
 There were further concerns around whether young people not in receipt of a 139A assessment, who are assessed upon arrival at college will need their assessment directed back to the local authority to commission the s139A assessments (as under the Education and Skills Act 2008, local authorities are responsible for arranging assessments) in order for the YPLA funding to be agreed. Many young people without statements from school will need support in post 16 education and training and will be assessed by colleges. This group of young people will have their learning and support needs met through SFA funded courses. This discussion related to concerns around the duplication of assessments and the lack of data sharing between professionals and agencies in local areas. 
2. Quality Standards of s139A assessments

The need for impact measures for the s139A assessment process was identified by practioners as integral to ensuring quality control of assessments. Many felt there was a need for the s139A assessment process to be nationally audited to ensure quality control. Practioners noted the need for national quality standards on the assessment process, including on professional standards required of assessors. Some practioners believed there was a need to identify an objective agency to take responsibility for the assessment to ensure impartiality of the assessment.

One group of practioners identified the link between measuring performance of assessments and raising the quality of assessments. They questioned whether the assessment process should be underpinned by a system based on incentives and penalties to ensure quality of the assessment process (e.g. if a local authority was performing poorly in terms of undertaking high quality assessments for young people in its area, it would be penalised).
Practioners felt it was important to link successful destinations and achievement back to successful transition (s139A) planning. This could include monitoring and recording the destination of learners who have received a s139A assessment to follow up whether the s139A assessment was fit for purpose and enabled the learner to reach their intended destination. This model would require a consistent approach to undertaking the assessment and recording learner data, which would in turn require training of professionals carrying out assessments for young people.

3. Professional Standards

Ensuring high professional standards of staff carrying out assessments was identified as a real concern at Skill’s seminar. Practioners were concerned about the impartiality of assessments; of whether disabled young people were being assessed according to their need but according to the provision available. Practioners identified the need to separate Connexions (or the agency responsible for assessments of disabled young people in a local area) from funding streams to ensure impartiality. This impartiality might be difficult to sustain if Connexions personal advisors were sited and managed in service funding teams in local authorities. Practioners sought clarification on the role of Connexions advisors, specifically whether they were the nominated ‘lead’ professional responsible for the transition planning of a young person, or solely the assessor.
4. Standards within Local Authorities


Practioners were concerned that there was a lack of experience within local authorities around the needs of disabled learners, specifically around the needs of disabled learners in the 19-25 age group. They felt that local authorities are often not aware of the diversity of need of disabled learners. It was highlighted that local authorities have a wealth of knowledge relating to the needs of children in the SEN system; and that the return of post-16 commissioning of education and training to local authorities presented good potential to link the schools and SEN system with the LLDD post-16 provision system. Practioners were concerned that with local authorities assuming the responsibility for the commissioning of post-16 education and training, the assessment process will become financially led as opposed to learner led. 
The commissioning process requires a good knowledge base of learner need and provision. Practioners questioned whether local authorities know enough about the cohort of learners or what post-16 provision is available and looks like. Concerns were also raised around how local authority spending will be monitored.
5. How will all people in need of an assessment receive one?


Practioners noted that there are many students without statements from school that will need support in post-16 education/training. It was emphasised that assessments should be a way of determining how learners’ need will be met and the degree of that need. Concerns were raised about whether the s139A assessment is used as a way of differentiating learners by cost of support need (i.e. those learners who need support for over £5,500) rather than an assessment of learning needs.

Concerns were raised around how learners with acquired disabilities will access a s139A assessment if they have already left school or are already in post-16 provision. Other issues that emerged included how the timing of the S139A assessment will be affected once the Raising of the Participation Age (RPA) is introduced. Practioners hoped that with the RPA, timings of assessments would become more flexible and learners would be assessed when appropriate rather than at a specified age or year group.
6. Young People who are Not in Education, Employment or Training (NEET)

Practioners noted that there was a lack of provision for young people who are NEET or at risk of becoming NEET.  It was felt that there are only short-term programmes for young people who are dis-engaged from education and training and alternative programmes (provision which is not necessarily classroom based) needs to be established to re-engage NEET in meaningful learning. 
7. The Young People’s Learning Agency (YPLA) and the Skills Funding Agency (SFA)

There were many concerns around whether learners under the responsibility of the YPLA and the SFA will have the same entitlements up to the age of 25 and also anxiety around the potential for the YPLA and the SFA to create new funding silos within the sector.
8. Learner –Led Process

There was an emphasis on the need to ensure breadth and choice of qualification/opportunity for differing learner needs, regardless of which local authority was responsible.
9. Partnership Working

Partnership working emerged as a reoccurring theme. It was noted that there was a need to join up the schools and SEN system with the LLDD post-16 provision system and for both systems to share learning, expertise and good practice.  Practioners felt that improved partnership working was needed between LEAs, social care departments and Primary Care Trusts (PCTs) in delivering a multi agency approach and assessment process. A focus on collaborative curriculum planning and mapping was needed with improved processes of data sharing related to numbers of learners and need.  Finally, practioners noted the need for systems to be in place to review and monitor the assessment process.
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